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This Issue in Brief 


Corrections Goes Public (and Private) in Cali- 
fornia.—Authors Dale K. Sechrest and David Shichor 
report on a preliminary study of two types of commu- 
nity correctional facilities in California: facilities op- 
erated by private for-profit corporations and facilities 
operated by municipal governments for profit. The 
authors compare the cost effectiveness and quality of 
service of these two types of organizations. 

Mandatory Minimums and the Betrayal of Sen- 
tencing Reform: A Legislative Dr. Jekyll and Mr. 
Hyde.—According to author Henry Scott Wallace, 
mandatory minimums are “worse than useless.” In an 
article reprinted from the Federal Bar News & Jour- 
nal, he puts mandatory minimums in historical per- 
spective, explains how they fall short of alleviating 
sentencing disparity, and offers some suggestions for 
correcting what he describes as a Jekyll-and-Hyde 
approach to sentencing reform. 


Juvenile Detention Programming.—Author 
David W Roush focuses on programming as a critical 
part of successful juvenile detention. He defines juve- 
nile de tention and programming; explains why pro- 
grams are necessary; and discusses objectives of 
programs, what makes good programs, and necessary 
program components. Obstacles to successful pro- 
gramming are also addressed. 


Legal and Policy Issues From the Supreme 
Court’s Decision on Smoking in Prisons.—In Hell- 
ing v. McKinney, the Supreme Court held that inmates 
may have a constitutional right to be free from unrea- 
sonable risks to future health problems from exposure 
to environmental tobacco smoke. Authors Michael S. 
Vaughn and Rolando V. del Carmen discuss the legal 
and policy issues raised in MéKinney, focusing on 
correctional facilities in which smoking or no-smoking 
policies have been a concern. They also discuss litiga- 
tion in the lower courts before McKinney and how this 
case might shape future lower court decisions. 

Community Corrections and the Fourth Amend- 
ment.—The increased use of community corrections 
programs has affected the special conditions of probation 
and parole imposed on offenders. Author Stephen J. 
Rackmill focuses on one such condition—that proba- 


tioners submit to searches at the direction of their 
probation officers. Explaining the importance of the 
Supreme Court’s decision in Griffin v. Wisconsin, the 
author assesses the case law before and after Griffin 
regarding searches and points out that policy regard- 
ing searches is still inconsistent. 

A Study of Attitudinal Change Among Boot 
Camp Participants.—Authors Velmer S. Burton, 
Jr., James W. Marquart, Steven J. Cuvelier, Leanne 
Fiftal Alarid, and Robert J. Hunter report on whether 
participation in the CRIPP (Courts Regimented Inten- 
sive Probation Program) boot camp program in Harris 
County, Texas, influenced young felony offenders’ atti- 
tudes. The authors measured attitudinal change in 
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several key areas, including offenders’ perceptions 
of the boot camp program and staff, of the boot 
camp as a place of punishment and rehabilitation, 
and of the offenders’ own future opportunities. 

Success/Failure of Group Home Treatment 
Programs for Juveniles.—Authors Bahram 
Haghighi and Alma Lopez examine the suc- 
cess/failure of group home programs in treating 
and reforming juvenile delinquents, based on a 
study of juveniles referred to a group home treat- 
ment program in a midwestern state. The authors 
identify the factors affecting success/failure in 
group home treatment programs and suggest how 
to maximize the success of such treatment facili- 
ties. 

Corrections in New Zealand.—Authors Chris 
W. Eskridge and Greg Newbold examine contempo- 
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rarycorrectionsinNewZealand.Theauthorsdescribe 
how New Zealand is continuing its long tradition of 
progressiveness in penal policy through emphasis 
on community corrections and a developing prison 
program. Among the topics they discuss are periodic 
detention, community service and community care, 
as well as a new prison philosophy, He Ara Hou. 

From Augustus to the Progressives: A Study of 
Probation’s Formative Years.—Author Edward 
W. Sieh discusses the contributions of John Augus- 
tus—America’s first probation officer—but goes be- 
yond the role of Augustus in addressing the 
background and circumstances of the invention of 
probation. He explains how social, political, and 
religious forces affected forms of punishment, high- 
lighting the influences of the Enlightenment and the 
Progressives. 


All articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their publication is not to be 
taken as an endorsement by the editors or the Federal Probation and Pretrial Services System of the views set forth. The editors may or 
may not agree with the articles appearing in the journal but believe them in any case to be deserving of consideration. 
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Corrections Goes Public (and Private) 
in California 


By DALE K. SEcurEstT, D. CrIM., AND Davip SHICHOR, PH.D.* 


POPULATION of California prisons is 

the highest of any state in the Nation. On a 

per capita basis, California ranks 16th na- 

tionally; however, from 1985 to 1990 there was a 

109 percent increase in the inmate population, 

from 48,749 to 101,808 in 1991 (Bureau of Justice 
Statistics, 1992). 

As a result of the crowding of its facilities, the 
California Department of Corrections (CDC) has 
seen Senate Bill 1591 (SB1591) enacted into law. 
This bill created publicly operated facilities to house 
state prison inmates. Its passage came after the 
California Department of Corrections (CDC) had 
already begun to fund several privately operated 
community correctional facilities under previous 
legislation intended to manage parolees who vio- 
lated parole and were “returned to custody” for peri- 
ods of up to 1 year. The legislation that authorized 
private Return to Custody (RTC) facilities (later 
community correctional facilities) was penal code 
section 6250. SB1591 authorized passage of the pe- 
nal code sections needed to establish publicly oper- 
ated community correctional facilities such as those 
established in cities including Delano, Shafter, and 
Taft (PC 2910.5, as amended, which is the agree- 
ment itself). Delegation of responsibility for inmates 
to the cities is in penal code sections 830.1 and 
830.55. 

The intent of this new policy was to house parole 
violators who meet specified criteria in community 
facilities rather than returning them to state-operated 
correctional facilities. The original purpose of these 
facilities and the private contract facilities, which 
were called “Return to Custody” facilities, was to man- 
age parolees during the period when revocations were 
increasing in California (State of California, 1990, p. 
83). As population pressures increased, corrections 
officials began to use them for first commitments, and 
the name was changed to reflect the changing role of 
these facilities. The CDC can now enter into long-term 
contracts with cities, counties, and private entities to 
house inmates and parole violators in Community 
Correctional Facilities (CCFs), with the goals of reliev- 

*Dr. Sechrest is assistant professor and Dr. Shichor is 
professor, Department of Criminal Justice, California State 
University. The authors wish to acknowledge the assistance 
of the California Department of Corrections, Parole and 
Community Services Division, for funding which has par- 
tially supported the completion of this project and for the 


population and cost data provided. Paul McMillian provided 
research assistance to the project. 


ing crowding at state prisons, reducing the number of 
new prisons required, and providing an economic 
benefit to the contracting city or county. These public 
and private organizations can realize profits from the 
operation of CCFs. 

The CCF administrator must review new admis- 
sions for offenders who have a propensity for violence 
or escape. Screening criteria contain 18 guidelines for 
admission (Parole and Community Services Division, 
1991). Exclusions include length of time to serve; 
offense histories of arson, sex crimes, psychotropic 
drug use, assault on a peace officer, assault with a 
deadly weapon, or serious or recent (5 years) escapes; 
protective custody or difficult medical cases; active 
felony holds; life-termers; and media sensitive cases. 

Originally, these parolees were to spend 2 to 3 
months in CCF before release back onto parole. There 
are currently 12 such facilities. Community Correc- 
tional Facilities are contracted with by the Parole and 
Community Services Division of the California De- 
partment of Corrections. They are reimbursed for both 
capital costs and operating costs (cf. McDonald, 1989). 

It is imperative that these facilities be evaluated in 
order to better formulate future correctional policy 
and to plan for the more efficient and effective expen- 
diture of scarce correctional resources. 


Privatization Issues 


The major interest in the privatization of correc- 
tional facilities is utilitarian, i.e., cost and flexibility. 
Advocates of privatization claim that private entities 
can operate correctional facilities cheaper than gov- 
ernment agencies do without lowering the quality of 
services, or even provide better services (e.g., Logan, 
1987). It is also claimed that because private compa- 
nies are less encumbered with bureaucratic require- 
ments, they can build or remodel facilities faster and 
are more flexible to respond to correctional needs. 
These issues were important in the situation that 
unfolded during the 1980’s and early 1990’s, when an 
unprecedented and rapid growth in the prison popula- 
tion resulted in chronic overcrowding and a relentless 
pressure on shrinking government funds. However, 
the privatization of correctional facilities is a contro- 
versial issue. It has conceptual, legal, economic, politi- 
cal, and administrative implications (see, for instance, 
Mullen, 1985). 

One of the basic questions which has attracted a 
great deal of attention is whether the government 
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should relinquish any part of its authority to punish 
those who violate the law. Some related constitutional 
and legal questions have been raised concerning the 
ultimate responsibility over what is happening in cor- 
rectional facilities if and when they are operated by 
private entities. 

While conceptual questions are at the heart of the 
privatization issue, they are not the focus of this 
exploration—although they certainly should be, and 
undoubtedly will continue to be, pursued by many 
scholars, legislators, policymakers, and repre- 
sentatives of business interests. 

Regarding the legal issues, both supporters and 
opponents of correctional privatization seem to agree 
that there are no constitutional barriers to the private 
operation of correctional institutions, but the ultimate 
liability for what is happening in the facilities will 
remain with the government (e.g., Robbins, 1986; Lo- 
gan, 1987). 

This preliminary study focuses strictly on the utili- 
tarian issues, namely, on the preliminary evaluation 
of two types of community correctional facilities in 
California: a facility operated by a private for-profit 
corporation, which we refer to as a “private proprie- 
tary” institution, using Logan’s phrase (1987), and two 
facilities operated by municipal governments for 
profit. We refer to them as “public proprietary” insti- 
tutions. Our aim is to provide a preliminary compari- 
son of these two types of organizations concerning 
their cost effectiveness and the quality of services they 
provide. 

Public proprietary facilities are a new concept in 
corrections. There are no data available upon which to 
evaluate their problems or their future prospects. An 
evaluation of such facilities must consider the quality 
of services offered, costs, and outcomes. 


Types of Facilities Studied 


Private proprietary facilities are operated by a pri- 
vate corporation for profit under contract with the 
CDC. This type can be referred to as a “private pro- 
prietary” facility (Logan, 1987). Facilities of this type 
in California are those located at Baker, Eclectic Com- 
munications, Inc. (ECI); Eagle Mountain, Manage- 
ment and Training Corporation (MTC); Live Oak-Leo 
Chesney Center, Eclectic Communications, Inc. (EC]); 
and McFarland, Wackenhut Corporation. They are 
generally operated in smaller communities; some, 
such as Baker and Eagle Mountain, are quite isolated. 
For these facilities, lease and program development 
costs are paid directly. They receive a per diem rate, 
which is paid based on participant days used. Thus, if 
the population drops, their reimbursement drops ac- 
cordingly. However, there is a specified minimum un- 
der which they cannot go. 
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The second type of facility is the SB1591, or legisla- 
tively authorized, facility (Senate Bill 1591, Assembly 
Bill 3401, and Title 15 of the California Penal Code). 
We refer to these as “public proprietary” facilities. 
They are operated by municipalities, such as Adelanto, 
Coalinga, Delano, Folsom, Shafter, and Taft. These are 
generally small cities without a strong economic base 
for which the CCF are a potential source of income 
and employment. They not only supplement the mu- 
nicipal budget but they contribute to the local economy 
(Lidman, 1988). The average annual budget for these 
facilities is about $5 million with an average of about 
65-70 budgeted employees for facilities with popula- 
tions of 400 inmates. Local merchants and suppliers 
benefit, as does local employment. This is because each 
facility is a public entity operated for profit in order to 
supplement local budgets. The fact that facilities are 
operated by different entities may affect study find- 
ings. 


Components of the Study 


The components of the study are the facility com- 
parisons and cost comparisons. Facility and cost com- 
parisons will allow for a preliminary examination of 
programs and the relative costs of public and private 
proprietary prisons and comparable facilities operated 
by the California Department of Corrections. 


Description of Facilities Surveyed 


Since this was a preliminary study, all CCFs did not 
receive onsite visits. An attempt was made to survey 
both public and private proprietary operations. Three 
facilities were selected for surveys: two public proprie- 
tary facilities and one private proprietary facility. The 
facilities selected for site visits were chosen based on the 
fact that they had made progress in establishing pro- 
grams for inmates, e.g., work, education, drug/alcohol 
counseling, individual and family counseling, vocational 
evaluation, and training. 

The issue of the delegation of security to private con- 
tractors was relevant. For each facility CDC personnel 
are assigned who have responsibility for major discipli- 
nary actions and other decisions, such as additional costs 
for medical care not included in the facility budget. Each 
CCF is required to have state department of corrections 
personnel onsite for monitoring purposes, which can be 
either correctional officers or parole agents, depending 
on the type of facility. The number and type of state 
personnel required are based on the number of inmates 
in the facility and who operates it. Since it is not neces- 
sary to specifically identify the facilities, they are re- 
ferred to as “Public,” for the public proprietary facility 
studied, “Private,” for the private proprietary facility, 
and “Public Civil,” for the facility which houses only civil 
narcotic addicts. 
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The Public CCF is located in the San Joaquin Valley 
in a community of about 20,000. The facility opened in 
mid-1990. It housed 448 inmates on the day it was 
visited (May 1992). Inmates stay an average of 8 to 9 
months, although they can stay up to 18 months. It is 
a high security facility, with just nine inmates working 
outside the facility on a given day. It is operated by the 
local police department, using sworn and nonsworn 
personnel. The sworn personnel are the captain, two 
lieutenants, five sergeants, and four police officers. 
The police department is responsible to the city coun- 
cil. Forty-seven correctional officers, who are non- 
sworn, wear police uniforms with patches indicating 
“corrections.” Their appearance is very similar to that 
of the sworn police officers, and while on duty they 
have “sworn” status. 

The facility handles both first commitments and 
parole violators. Four state parole agents make up the 
state personnel for the facility, with a supervisor part- 
time based in another community. The most important 
feature of the facility is its education program, which 
uses self-paced computerized instruction in a 
competency-based curriculum. A prerelease module, 
mandated by state law, is in operation, as it is at all 
facilities visited. 

The Private CCF is a private proprietary facility 
operated by Management and Training Corporation 
based in Utah. The facility is located in California 
about 50 miles from the Arizona border. The closest 
community is Desert Center. It is near the site of a 
closed mine, which is now being considered as a waste 
disposal facility. Several empty company houses and a 
closed school make up the remainder of a once viable 
community. 

The facility houses 400 inmates in 17 dormitories. 
The average stay is 4 months, although 6 months was 
seen by staff as more desirable. First-termers can do 
up to 18 months at the facility. Inmate turnover is 
high, with as many as 165 new inmates arriving each 
month. Outside crews of 4 to 30 inmates are sent out 
daily to work on community projects. Five state cor- 
rectional officers (one lieutenant, four sergeants) and 
four parole agents, supervised one-third time by an 
area agent, were stationed at the facility. 

The Public Civil facility is located in a small city in 
the Mojave Desert. It is operated directly by the city 
administration, which hires staff and manages the 
budget. The facility director reports to the city man- 
ager. The facility opened in mid-1991. By mid-1992 it 
housed 418 inmates. It accepts only civil narcotic 
commitments who are parole violators, although they 
may be first commitments.’ In this sense this is a 
unique population, which may account for differences 
in behavior, attitudes, and opinions from the popula- 
tions of the other facilities studied. It has five state 


corrections employees and four parole agents with 
supervision provided by one-third of the time of a 
parole supervisor. 


Instrument Used 


A previously developed survey instrument has been 
used to elicit opinions from staff and inmates, and 
interviews have been conducted with selected staff 
and inmates at each site visited, to include program 
monitors and treatment/program staff.” 


Administration of Surveys 


Inmate surveys were administered during the sum- 
mer of 1992 as follows: Public, 29 (6.8 percent) of 
average population; Private, 27 (6.8 percent of average 
population); Public Civil, 31 (9.5 percent of average 
population). An effort was made to administer surveys 
drawing inmates randomly from living units, which 
was difficult in some cases due to inmates being out of 
the units at various programs. Nonetheless, officials 
were asked to select inmates from these units based 
on randomly selected bed numbers. This was least well 
implemented at Private. In spite of these efforts, it is 
difficult to claim that surveys were completely ran- 
dom. 

Defining Quality 

The quality of services in correctional facilities is 
difficult to measure, especially when different institu- 
tions house different types of populations. The quality 
of services is a concern of the facility administration, 
the community, and the inmates housed in them. In 
our analysis, the framework suggested by Dilulio 
(1987, pp. 11-12) was adopted. Dilulio defines order, 
amenity, and service as critical components of prison 
operations: 

By order I mean the absence of individual or group misconduct 

that threatens the safety of others . . . By amenity I mean 

anything that enhances the comfort of the inmates . . . By service 

I mean anything that is intended to improve the life prospects of 

the inmates. ... 

These descriptive categories were used for proposes of 
comparing the facilities studied. 


Preliminary Findings 
Cost Comparisons 


One of the major justifications for private involve- 
ment in corrections is economic. The claim is that the 
private sector can provide the same services cheaper 
and at least as well, if not better, than the public sector 
(Logan & McGriff, 1989). Other research to date, how- 
ever, has been inconclusive (The Urban Institute, 
1991). 

Operational cost comparisons are shown in table 1. 
The 1991-92 fiscal year operational cost of incarcerat- 
ing an inmate in an institution operated by the CDC 
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is reported to be $21,564 per inmate per year, an 
average cost of $59.04 per inmate per day. This figure 
includes overhead costs (e.g., Department of Correc- 
tions headquarters offices). Institution construction, 
or capitalization costs, are not included (State of Cali- 
fornia, Governor’s Budget, 1991/92, January 1991). 
Also, the CDC figure represents costs for all security 
levels. The 1991 CDC “system-wide cost of care” per 
year reported in the American Correctional Associa- 
tion Directory (1991) was $19,874. According to CDC 
officials, the annual cost was higher 2 or 3 years ago 
but has come down based on higher occupancy rates 
at existing facilities. Fiscal year 1992-93 costs are 
reported to be $18,171 per inmate per year, an average 
daily cost of $49.75 per inmate per day. 


TABLE 1. COSTS FOR CDC INSTITUTIONS AND 
COMMUNITY CORRECTIONAL FACILITIES 


Type Facility Annual Per Day 
Cost Cost 
CDC Data FY 1991-92* 
CDC Institution $21,564 $59.04 
Public CCF (1591) $18,290 $50.08 
Private CCF (Contract) $19,902 $54.49 
P&CSD Data FY 1991-92°* 
Public CCF (1591) $15,400 $42.16 
Private CCF (Contract) $15,725 $43.05 


*California Department of Corrections budget office cost figures. 
**Parole and Community Services Division, CDC, reimburse- 
ment costs. 


CDC costs per year apparently stay in the $20,000 
range because of the fact that CDC institutions are 
crowded, thus reducing the original projected, or design, 
costs per inmate bed. Institutions operated at 168 per- 
cent of capacity in 1990, which is projected to be 189 
percent of capacity by 1994 if only existing construction 
is completed (State of California, 1990). The current 
inmate population is at about 180 percent of capacity. 

As seen in table 1, the CDC budget office computes 
CCF costs for public proprietary facility (SB1591) costs 
at $18,290 per year or $50.08 per day for fiscal year 
1991-92. (These figures were $18,171 per year or $49.75 
per day for fiscal year 1992-93.) CDC computes cost 
figures for private proprietary (contract) facilities at 
$19,902 per inmate per year or $54.47 per inmate per 
day for fiscal year 1991-92. (These figures were $20,410 
per year or $55.88 per day for fiscal year 1992-98.) These 
cost figures represent all costs for the construction and 
operation of these facilities, including overhead and capi- 
talization costs. Also, these facilities operate at level 1, 
the lowest security level in the system.° 

The costs of CCFs taken from Parole and Commu- 
nity Services Division payment records reflect slightly 
different totals. Costs based on contracts negotiated 
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with CCFs, inclusive of capitalization, lease, renova- 
tion, program development, and liability insurance, 
are shown in table 1 for 1991-92: Public, $15,400 per 
year, $42.16 per inmate per day; Private, $15,725 per 
year, $43.05 per inmate per day. Additional costs not 
included here are Parole Division overhead costs (for 
CCF operations), the costs of monitoring facility op- 
erations by state parole agents and CDC supervisors 
assigned to the facilities (captain, lieutenants, ser- 
geants), medical costs assigned to CDC, inmate cloth- 
ing, inmate pay, miscellaneous contracts, and other 
costs paid by CDC. Major medical and emergency costs 
for the CCF were often paid from the budgets of CDC 
facilities near the CCF's on which they relied for these 
services. In one case parole agents approved $1,800 for 
a medical emergency. Pharmaceuticals prescribed are 
paid for by the CDC unless available at the facility, 
which has primarily over-the-counter drugs. Also, first 
year costs were greater due to startup expenses paid 
by the state, as shown by 1990-91 fiscal year costs: 
Public, $20,703 per year, $56.68 per inmate per day; 
Private, $16,465 per year, $45.08 per inmate per day. 


Quality of Operations 


Preliminary indications are that the populations of 
the Public and Private facilities studied are about the 
same in age and ethnicity, with the Public facility 
holding somewhat more Afro-American inmates but 
holding inmates almost twice as long as the other 
facilities. The population of the Public Civil facility is 
unique in that it contains only civil narcotic addicts. 
It holds more Anglo and fewer Hispanic inmates than 
the Public and Private facilities. Using the categories 
developed by Dilulio (1987), items from the inmate 
survey suggest some differences between the facilities. 
These differences are summarized in table 2. 


Order. Inmates were asked whether the facility was 
crowded. For the Public and Private facilities, about 
40 percent agreed or strongly agreed with this state- 
ment, while only 16 percent of the Public Civil inmates 
felt this was the case. Regarding safety of staff and 
inmates, generally all rated it as high (two-thirds or 
more). Public inmates rated security higher than Pri- 
vate, and Public Civil was rated highest of all. Regard- 
ing how well the facilities are run, the Public and 
Private facilities rated below what was found for 
safety. Public Civil was rated at 94 percent 
(agree/strongly agree). Regarding staff performance, 
opinions are somewhat more positive, with everyone 
happy at the Public Civil, with Private at 58 percent, 
and Public at 46 percent. The highest in order was the 
Public Civil, followed by the Private, with the Public 
at the lowest level. 


Amenity. In terms of amenities, the Public Civil 
facility is consistently rated highest, at almost 100 
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TABLE 2. PERCENT INMATES INDICATING POSITIVE RESPONSES TO FACILITY QUALITY OF LIFE QUESTIONS 


Total Inmates Surveyed 


Order* 


Safe for inmates 
Safe for staff 

Is facility crowded? 
Is facility well run? 
Staff do jobs well 


Am enity* 


Area/room looks good 
Food tastes good 

Food portions too small 
Toilets/showers work OK 


Service 


Good variety of recreation* 

Able to see counselor when want to** 

Satisfied with counselor 
(somewhat/very) 

Satisfied with medical services+ 

Satisfied with education programs+ 


Public 
Civil 


31 


25.0 


58.6 56.7 


35.7 
6.9 
48.1 


56.7 


65.2 


*All items in these categories indicate responses of “very high” or “high” on the question. 


**Indicates the percentage responding “yes” to this question. 


+Indicates the percentage responding “satisfied” or “very satisfied” for this item. 


percent. It is the newest facility, which may explain 
this finding. Regarding the facilities, Public scored 
betterthan Private, withthe biggest differenceinthe 
operationoftoiletsandshowers. 

Service. Regarding the ability to see a counselor, 
Public and Public Civil scored highest (57 to 59 
percent), while Private was considerably lower (39 
percent). Regarding counselor satisfaction, the 
situation was completely different. Public Civil 
showed the greatest satisfaction with counseling 
services, while Private showed the least satisfac- 
tion. Regarding medical services, Public Civil 
showed the greatest satisfaction, while the other 
facilities were very low in satisfaction with medical 
services. Regarding education, Public Civil had the 
highest satisfaction, followed by Public, with Pri- 
vate having the least favorable score. Regarding 
recreation, all were seen as scoring less than 50 


percent. Public Civil scored highest, with the others 
scoring about the same. 


Conclusions and Discussion 


The use of Community Corrections Facilities in Cali- 
fornia is an interesting and ongoing experiment in 
managing inmate populations. Much is still being 
learned. While the findings of this study are preliminary, 
when all factors are considered they do not appear to be 
more supportive of the use of either the public or private 
proprietary facilities. Better studies using more data are 
needed. For example, data on hidden costs must be 
obtained, and better data on the composition of the 
inmate populations is necessary in order to draw conclu- 
sions in the area of order and safety. 


Costs could not be compared with any precision due 
to the lack of data on capital construction for CDC 


7 
Public Private 
29 27 
: 65.5 96.7 88.9 
75.9 100.0 96.3 
; 44.8 16.1 40.7 
41.4 93.5 44.4 
46.4 100.0 57.7 
93.1 100.0 81.5 
34.5 96.8 88.5 
69.0 35.5 55.6 
96.4 100.0 11.1 
|__| 
= 43.3 25.9 
38.5 
= 20.8 
51.6 3.7 
29.6 
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facilities, the inclusion of capital costs in proprietary 
facility estimates, and the lack of uniformity in overhead 
cost figures, especially “hidden” costs at CCF's for central 
office, medical, CDC staff positions, contracts, and the 
like. Without these figures, most of which are simply not 
available, it is difficult to make accurate cost determina- 
tions at this time. Also, it is unclear why CDC figures 
overestimate the costs of private contract facilities in 
comparison with reimbursement figures from their own 
parole division. Private proprietary (contract) CCF's cost 
less in terms of startup costs but appeared to cost about 
the same as public proprietary facilities in the second 
year. Both cost about $16 less per inmate per day than 
CDC prisons, although CDC figures reduce this differ- 
ence to about $5 to $9 (see table 1). Considering security 
levels, overhead, and hidden costs of CDC and CCF 
facilities, however, the only conclusion at this time is that 
the relative costs of CDC and CCF operations are prob- 
ably about the same, especially in comparison with 
public proprietary facilities. That is, if the CDC operated 
facilities for just security level 1 inmates, and capital 
costs could be computed, total operationa! costs would 
probably be about the same as for CCFs, especially if 
CCF hidden costs were known. 

The community correctional facilities are not with- 
out problems. In June 1992 one municipally operated 
facility had a riot in which five inmates were stabbed 
and hospitalized, 32 instigators transferred to state 
prisons, and 30 inmates reassigned to other CCFs. The 
riot was seen as being racially motivated (Benjamin, 
1992). The riot was quelled by a CDC response team 
from the closest CDC facility, which is another hidden 
cost accruing to the CCFs. In September 1992 the 
same facility was involved in a contract dispute with 
the state auditors. The claim is that contract funds 
had been spent on other city services, including land 
development, and improperly charged to the CCF. An 
audit of $6 million in expenditures concluded that one 
dollar of every three spent was questionable (Green, 
1992). While the matter is not settled, it does raise 
questions about the need for state agencies to monitor 
such facilities carefully. 

It is anticipated that as the study progresses and 
additional inmate data and cost data become avail- 
able, it will be possible to gain a better understanding 
of the quality of services in CCFs as compared to 
traditional facilities and to each other. It is expected 
that this will be done with a better understanding of 
the types of inmates held in these facilities. Also, the 
data required for more detailed cost estimates are 
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being pursued. In any case, if privatization of facilities 
continues as a correctional policy alternative, then the 
public proprietary concept should be considered and 
evaluated more thoroughly as a potentially viable 
option. 


NOTES 


These are offenders sentenced under the Civil Addict Program 
usually to the California Rehabilitation Center. Addicts are desig- 
nated “civil” because criminal proceedings are suspended in order 
to provide treatment. They voluntarily accept a maximum term 
pending release by the California Narcotic Addict Parole Board. 
These inmates have no history of escapes or violent crimes such as 
murder, sexual assault, armed robbery, or child molestation. 


“The instruments used were taken from a study of prison climates 
(The Urban Institute, 1991). Adelanto CCF was used as a pretest 
facility for the instruments to ensure their usefulness in the CCF 
type facilities. It was used with 21 inmates and 7 staff members; a 
sufficient number of pretest items are similar to allow for a reliabil- 
ity check of the instruments. 


3Level 1 institutions and camps consist primarily of open dormi- 
tories with a relatively low security perimeter. 
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Mandatory Minimums and the Betrayal 
of Sentencing Reform: A Legislative 
Dr. Jekyll and Mr. Hyde”* 


By Henry Scott WALLACE 
Senior Fellow, Criminal Justice Policy Foundation, Washington, DC 


He put the glass to his lips and drank at one gulp. A cry followed; he reeled, staggered, clutched at the table and held on, staring 
with injected eyes, gasping with open mouth; and as I looked there came, I thought, a change—he seemed to swell—his face became 
suddenly black and the features seemed to melt and alter—and the next moment, I had sprung to my feet and leaped back against 
the wall, my arm raised to shield me from that prodigy, my mind submerged in terror. 


“O God!” I screamed, and “O God!” again and again. 


ONGRESS IS of two minds on sentencing re- 
C= One mind is dispassionate and learned, de- 
liberating for decades in search of a rational, 
comprehensive solution. The other is impulsive, reck- 
less, driven by unquenchable political passions, and im- 
patient with its plodding alter-ego. 

The two are polar opposites, hardly aware of each other's 
existence, yet existing together within the same body, 
commonly within the same individual legislator. Both are 
strong, and have accomplished much to shape sentencing 
reform in their own image. From the dispassionate one 
came the Sentencing Reform Act of 1984, creating the 
United States Sentencing Commission and the federal 
sentencing guidelines under which all federal crimes since 
1987 have been punished.’ From the impulsive one—in 
random, angry bursts—came mandatory minimums. 

They are a legislative Dr. Jekyll and Mr. Hyde, and their 
simultaneous existence is a mortal danger to themselves 
and society. 


Different Paths to the Same Goal 


Both Jekyll and Hyde are trying to accomplish the 
same thing: determinate sentencing. The goal is to re- 
duce judicial sentencing discretion and the arbitrary and 
unpredictable sentencing disparities that have accom- 
panied it.” 

As recognized in 1983 by the one Senator who opposed 
both the Sentencing Reform Act and mandatory mini- 
mums, Senator Mathias (R-Md), “hardly anyone dis- 
agrees” (in 1983) that there is too much disparity in 
criminal sentences and that prison sentences are too 
indeterminate in duration.® The problem, he wrote, is in 
figuring out “how best to reduce the disparity and inde- 
terminacy.” 

If longevity were the test of merit, mandatory pun- 
ishments would excel. They are as old as civilization. 
The biblical lex talionis—an eye for eye, a tooth for 


*This article was originally published in the March/April 
1993 issue of the Federal Bar News & Journal, Vol. 40, No. 3. 
It has been reprinted here with permission of the Federal Bar 
Association. 


—Robert Louis Stevenson 
Dr. Jekyll and Mr. Hyde 


tooth—is mandatory,’ and envisions “neither mercy 
nor mitigation of punishment.” Mandatory punish- 
ments are enshrined in earliest Anglo-Saxon law. King 
Alfred, who reigned in England around 900 A.D., pre- 
scribed mandatory fines for every conceivable injury, 
including: 

If a wound an inch long is made under the hair, one shilling 

shall be paid... 

If an ear is cut off, 30 shillings shall be paid... 

If one knocks out another’s eye, he shall pay 66 shillings, 614 

pence... 

If the eye is still in the head, but the injured man can see 

nothing with it, one-third of the payment shall be withheld. . . M 


In America, mandatory punishments date back to 
the earliest days of the Republic, starting with various 
capital offenses in 1790.° Throughout the 19th cen- 
tury, mandatory prison terms were added for lesser 
offenses, such as refusing to testify before Congress, 
failure to report seaboard saloon purchases, or causing 
a ship to run aground by use of a false light.® 


Mandatory minimums of broad applicability did not 
surface until the Boggs Acts of the 1950’s, setting drug 
distribution penalties of a mandatory five years for a 
first offense, ten for a second or for any drug distribu- 
tion to a minor, and a life sentence or the death penalty 
for a third offense.’ The Senate report recognized the 
controversial nature of such severe penalties without 
possibility of probation, parole or suspension of sen- 
tence, particularly for first offenses, but concluded, 
significantly, that it could think of no alternative way 
“to define the gravity of the crime and the assured 
penalty to follow.” The federal Boggs Acts were mim- 
icked by “Little Boggs Acts” in the states.” 


But fourteen years later, Congress confessed error and 
repealed virtually all mandatory minimums for drug 
offenses,” citing the severity and inflexibility of the 
sentences.“ Mandatory minimums were criticized for 
“treat[ing] casual violators as severely as they treat 
hardened criminals,” raising qualms even with prosecu- 
tors, interfering with the judicial role of making indi- 
vidualized sentencing judgments, and perhaps most 
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importantly, producing no reduction in drug viola- 
tions.” The repeal was even praised by freshman 
Congressman George Bush for promoting “more equi- 
table action by the courts . . . and fewer disproportion- 
ate sentences.””® 

It was about this time that the idea of sentencing 
guidelines was born. A national crime commission 
issued a report in 1971 calling attention to the need 
for more uniform federal sentencing.’ Shortly there- 
after, Federal District Judge Marvin Frankel outlined 
the sentencing system that, thirteen years later, 
would become law: a national commission writing 
federal sentencing guidelines which would assume the 
force of legislation in the absence of a congressional 
veto."® 

The federal guidelines system enacted in 1984 
seems to have been conceived as a middle ground 
between mandatory sentences and completely inde- 
terminate sentencing. The Senate report on the Sen- 
tencing Reform Act, while emphasizing the need to 
curtail judicial sentencing discretion, stressed that the 
guidelines are not intended to be imposed “in a mecha- 
nistic fashion.””® The purpose, the report stated, is “to 
provide a structure for evaluating the fairness and 
appropriateness of the sentence for an individual of- 
fender,” but not to “remove all of the judge’s sentenc- 
ing discretion.” Sentencing schemes in four states 
that relied on statutorily mandated sentences were 
discussed and rejected.” As one Senator said in 1975 
in introducing one of the precursor bills of the Sentenc- 
ing Reform Act: “An inflexible scheme is hardly an 
improvement on a arbitrary one.”” 

The resulting sentencing system, though open to 
criticism for tilting too far toward inflexibility” or for 
being a gutless abdication of Congress’s fundamental 
responsibility to set criminal punishments,” seems at 
least to have been a compromise rationally arrived at. 

But the appearance of a rational evolution of sen- 
tencing policy is fleeting. In the very same comprehen- 
sive crime bill that contained the Sentencing Reform 
Act of 1984—which in every aspect appeared to em- 
body a complete repudiation of mandatory mini- 
mums—Congress, incredibly, included significant new 
mandatory minimums, harbingers of what has become 
the most sweeping regime of mandatory punishments 
in the nation’s history. 

The most significant ones in the 1984 bill were a 
mandatory five years for possessing a gun during a 
crime of violence, on top of the sentence for the crime 
of violence itself,” and a mandatory fifteen years for 
simple possession of a firearm by a person with three 
previous state or federal convictions for burglary or 
robbery.” Nowhere in the legislative history was any 
irony or inconsistency with the Sentencing Reform Act 
noted. 


September 1993 


New mandatory minimums came every two years, 
in election-eve crime bills hundreds of pages long. In 
the 1986 Anti-Drug Abuse Act came numerous drug- 
related mandatory minimums, including the most 
widely used ones currently on the books: the five- and 
ten-year mandatory sentences for drug distribution or 
importation, tied to the quantity of any “mixture or 
substance” containing a “detectable amount” of the 
prohibited drugs.” Incredibly, although these provi- 
sions had been duly processed in committee, with a 
written report (a rare occurrence for mandatory mini- 
mum provisions over the past decade),” there was not 
a word of acknowledgement of the momentousness of 
the undertaking—not a word explaining why the les- 
sons of the failure of the Boggs Acts were now being 
ignored; and not a word of discussion of any potential 
inconsistency with the guideline system of determi- 
nate sentencing that Congress had set in motion just 
two years earlier. 

Instead, what appeared to be driving the drug bill 
was unprecedented media attention on drugs. Univer- 
sity of Maryland basketball star Len Bias had died of 
a crack overdose during House consideration of the 
bill, and thoughts of sentencing uniformity and the 
integrity of the guidelines system were quickly 
eclipsed by the day’s headlines. An anguished Con- 
gressman Robert Dornan (R-Cal.) explained: “I think 
it comes down to one young man not dying in vain.” 

In 1988 came yet another Anti-Drug Abuse Act,” 
containing numerous mandatory minimums, includ- 
ing 20 years for “continuing criminal enterprise” drug 
offenses” or using a weapon during a violent or drug- 
related crime,” and mandatory life for use of a ma- 
chine gun or silencer™ or for any drug offender with 
three prior state or federal drug felony convictions.” 
Drug conspiracies and attempts were made subject to 
the same mandatory minimums as the completed of- 
fenses.” 

The 1988 Act also contained the most bizarre and 
anomalous mandatory minimum in federal law: a five- 
year mandatory minimum for simple possession of five 
grams of “crack” cocaine—the weight of about two 
pennies.” Simple possession of any amount of other 
drugs, including powder cocaine and heroin—or 4.9 
grams or less of crack—remained a misdemeanor, with 
a mandatory sentence required only for a second of- 
fense, and a mere fifteen days at that. 

A few more mandatory minimums were approved in 
the 1990 crime bill, including 10 years for the Crime 
du Jour—being a savings-and-loan “kingpin.”” But in 
a sign of emerging concern about the compatibility of 
mandatory minimums with the guideline system, a 
variety of other stiff mandatory minimums passed by 
the Senate were deleted in House-Senate conference, 
while a provision mandating a Sentencing Commis- 
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sion study of the impact and effectiveness of manda- 
tory minimums was retained.” 

This report, submitted to Congress in August 1991 
and entitled Special Report to the Congress: Manda- 
tory Minimums in the Federal Criminal Justice Sys- 
tem, is the most authoritative and thorough—and 
thoroughly devastating—review of mandatory mini- 
mums to date.” 

Still another large crime bill was poised for enact- 
ment in 1992, containing several new mandatory 
minimums—though fewer and less severe than those 
approved in the Senate’s version—but died at the end 
of the Congress due to controversies over gun control 
and habeas corpus reform.”’ 

In federal law today, although there are over 60 
statutes containing mandatory minimum penalties, 
only four are used with any frequency. These four, 
covering drug and weapons offenses,” account for 94 
percent of all federal mandatory minimum cases. 

For the present, although harsh and radical manda- 
tory minimums continue to be shouted through in floor 
deliberations on crime legislation, particularly under 
the less formal Senate rules, the momentum for new 
mandatory minimums appears to be slowing. Armed 
with the Sentencing Commission report and increas- 
ingly vociferous opposition from every federal judicial 
circuit in the country,” Judiciary Committee leaders 
are beginning to debate the merits of mandatory mini- 
mums openly and are able to hold the line on the most 
excessive new ones in House-Senate conference nego- 
tiations. 

Thus, federal sentencing policy today is stalled with 
one foot in both camps, with Congress wise enough not 
to complete the “mandatorization” of federal criminal 
law, but far from bold enough to tamper with existing 
mandatory minimums and bear the very real risk of 
being savaged as “soft on crime” in the next election. 


Uneven Prosecutorial Application 


Perhaps the greatest appeal of mandatory mini- 
mums is the promise of universal, impartial applica- 
tion. On their face, they treat all offenders the same; 
as Senator Phil Gramm (R-Tex.) warned in proposing 
a ten-year mandatory sentence for first-offense sale of 
drugs to a minor in 1991, everybody who violates the 
statute must pay the same price, “no matter who your 
daddy is, and no matter how society has done you 
wrong.”™ But as the Sentencing Commission report 
found, the expectation that mandatory minimums 
would be applied to all cases that meet the statutory 
criteria of eligibility has not been fulfilled. 

The prosecution’s power to unilaterally reward a 
defendant’s cooperation introduces significant dis- 
parities. The only available statutory basis for a judge 
to sentence below a federal mandatory minimum is the 


defendant’s “substantial assistance” in prosecuting 
somebody else.” Since a judge may do this only “upon 
motion of the Government,” and since U.S. Attorneys 
around the country are free to define “substantial” as 
they wish, the prosecutor, in effect, has sole, untram- 
meled and unreviewable discretion to grant a sentence 
below a mandatory minimum.” 

Acommon problem with this cooperation discount is 
that higher level drug offenders, who have more “sub- 
stantial” information to give to prosecutors, end up 
with lesser sentences than bit players. One press 
account compared the case of Stanley Marshall, who 
sold less than one gram of LSD and got a twenty-year 
mandatory sentence, to that of Jose Cabrera, who the 
government estimates made more than $40 million 
importing cocaine and who would have qualified for 
life plus 200 years in prison, but was able to cut a deal 
for only eight years because he knew Manuel Noriega 
and agreed to testify against him.’ 

One judge who imposed a mandatory sentence on a 
woman convicted of conspiracy in her boyfriend’s drug 
dealing called it a “gross miscarriage of justice . . . to 
pick the one who may be the least involved of all and 
sentence her to over six times the time of . . . the real 
actors in this case [who cooperated].”® 

USS. District Judge Terry J. Hatter, Jr. commented: 
“The people at the very bottom who can’t provide 
substantial assistance end up getting [punished] more 
severely than those at the top.”” 

The Sentencing Commission’s report found that plea 
bargains were used to circumvent clearly applicable 
mandatory minimums in more than a third of the 
cases studied.” The report also found that prosecutors 
file mandatory minimum charges unpredictably. 
Prosecutorial practices included: 


¢ Filing drug distribution charges specifying no 
amount of drugs, thus avoiding any mandatory 
minimums, or specifying a lower quantity than 
appeared supportable; 


¢ Not charging the mandatory five-year weapon en- 
hancement in almost half the cases where it would 
have been appropriate; and 


e Not seeking mandatory sentence enhancements 
for prior felony convictions in almost two-thirds of 
the possible cases.*! 


Overall, the Commission’s empirical data indicated, 
defendants do not receive mandatory minimum sen- 
tences in approximately 41 percent of the cases where 
they appear warranted.” 

The Commission concluded: “To the extent that 
prosecutorial discretion is exercised with preference 
to some and not to others, and to the extent that some 
are convicted of conduct carrying a mandatory mini- 
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mum penalty while others who engage in the same or 
similar conduct are not so convicted, disparity is rein- 
troduced” into the sentencing system.” 


Arbitrary State/Federal Case Allocation 


The Sentencing Commission did not even discuss 
the most gaping hole in federal mandatory minimums’ 
promise of uniform application: the reality that the 
vast majority of drug and weapons offenses which are 
subject to federal mandatory penalties are in fact 
prosecuted under state statutes covering the same 
offense conduct and resulting in far less severe pun- 
ishments. 

State and federal prosecutors are under no obliga- 
tion to develop or publish standards governing the 
selection of cases to receive the more severe federal 
penalties. The Federal Courts Study Committee’s 
1990 final report, observing that the federal courts 
were being “flooded” with minor drug cases formerly 
prosecuted in state court, urged the Justice Depart- 
ment to “develop clear national policies governing 
which drug cases to prosecute in the federal courts,” 
drawing the line, for example, at cases that do not 
involve “international or interstate elements.” 

Bizarrely, selective use of federal mandatory mini- 
mums in random state cases often appears to be a 
specific legislative goal of Congress. The sponsor of the 
lengthiest mandatory minimum of the ground-breaking 
1984 crop, the Armed Career Criminal Act (fifteen 
years for gun possession by a three-time burglar or 
robber), expressly touted selective prosecution and 
disparate sentencing as the greatest advantages of his 
proposal. Prosecuting only “a handful” of possible 
cases in each jurisdiction would “set an example,” he 
argued, that would have “a tremendous leveraging or 
rippling effect” on other offenders: 

Career criminals with cases pending in the state courts, once 

made aware of the risks of a federal prosecution and the certainty 

of 15 years in prison, would suddenly find themselves motivated 
to enter a guilty plea in the state case, in the hope of obtaining 
some lesser sentence. The result can be expected to be sentences 


of 5 to 10 years or 7 to 14 years—less than the expected federal 
sentence, but substantially more than [routine state] sentences. . . . 


Asimilar intent was expressed by the sponsor of one 
of the most sweeping and ambitious mandatory mini- 
mums ever proposed. In a 1991 crime bill debate, 
Senator Alfonse D’Amato (R-NY) sponsored an amend- 
ment to make virtually every offense in the nation 
committed with a firearm into a federal offense carry- 
ing mandatory federal prison terms of ten, twenty, or 
thirty years.’ According to Justice Department fig- 
ures, there are about 640,000 crimes committed every 
year with handguns”*—about fourteen times the en- 
tire capacity of the federal prison system, which is 
already overloaded to 160 percent of its capacity. 
D’Amato added a proviso that his amendment should 
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be used “to supplement but not supplant” state prose- 
cutions, but did not suggest standards for how this 
selectivity should be exercised. He conceded that his 
proposal, which passed the Senate overwhelmingly,” 
might not solve the problem of gun-related crime, but 
argued that “it does bring about a sense that we are 
serious.” 

These policy rationales—conveying a “sense” of seri- 
ousness rather than actually being serious, or ran- 
domly selecting a “handfui” of possible offenders to “set 
an example” in the hope that others will plead guilty 
in order to receive lesser sentences—make a shame- 
less mockery of sentencing uniformity and certainty of 
punishment. The extreme disparity between the 
harsh federal mandatory sentences for the same con- 
duct, together with the overwhelming odds against 
any individual offender becoming one of the few sin- 
gled out for federal prosecution, not only vitiate the 
deterrent power of the law, but threaten to do affirm- 
ative harm to the credibility and integrity of both state 
and federal criminal justice systems. 


Judges Reduced to Automatons 


As the discussion above suggests, prosecutors have 
enormous power under a mandatory minimum regime 
to decide what the sentence will be. They can decide 
what to charge, what quantity of drugs to allege, 
whether to “swallow the gun,” whether to accept a 
lesser plea, whether to certify “substantial assistance,” 
or which offenders are to be “made examples of” in 
federal court. Judges are all but superfluous. Echoing 
one of Congress’s key themes in the 1970 repeal of 
mandatory minimums,” federal Circuit Judge Frank- 
lin S. Billings recently wrote: 

[The existence of mandatory minimums denies] judges of this 

court, and of all courts, the right to bring their conscience, 

experience, discretion and sense of what is just into the sentenc- 
ing procedure, and it, in effect, makes a judge a computer, 


automatically imposing sentences without regard to what is right 
and just. 


The refrain is increasingly heard from sentencing 
judges in mandatory minimum cases that they recog- 
nize the required sentence to be unjust and dispropor- 
tionate, but their “hands are tied,” in cases such as— 


¢ David Schoolcraft, a successful businessman with 
a dozen-year-old felony record, sentenced to fifteen 
years under the Armed Career Criminal Act for a 
gun-possession offense that would have been a 
misdemeanor in state court. 


¢ Bobby Joe Ward, a 60-year-old retired coal miner 
with black lung disease, caught accompanying his 
son to his son’s marijuana patch; the sentencing 
judge lamented his inability to consider the fa- 
ther’s disability and clean record.® 
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e Richard Anderson, a crane operator with no crimi- 
nal record who accepted $5 to give an acquaintance 
a lift to a Burger King where the acquaintance was 
arrested for selling 100 grams of crack to an un- 
dercover drug agent; the Republican-appointed 
judge who imposed the mandatory ten-year sen- 
tence was moved to tears and called the sentence 
“a grave miscarriage of justice.”™ 


On the premise of removing discretion from the 
sentencing process, mandatory minimums have suc- 
ceeded only in shifting it from one place to another— 
from the judge, in public proceedings conducted on the 
record in the courtroom, to the prosecutor’s office, off 
the record and behind closed doors. Since the charging 
and plea negotiation processes which handcuff the 
sentencing judge are “neither open to public review nor 
generally reviewable by the courts,” concluded the 
Sentencing Commission in its report, “the honesty and 
truth in sentencing intended by the guidelines system 
is compromised.” 

Perhaps because mandatory minimums suggest a 
profound congressional mistrust of judges’ ability to do 
justice, even when guided and constrained by the 
guideline system, federal judges have risen up with 
one voice in protest. The judiciary in every federal 
circuit in the country has passed resolutions condemn- 
ing mandatory minimums and call for their repeal.” 


Unwarranted Sentencing Uniformity 


When they are charged and applied, mandatory 
minimums are to sentencing uniformity what a meat 
axe is to brain surgery. As the Sentencing Commission 
observed in one of its earliest explorations of the 
subject, mandatory minimums operate “crudely,” fail- 
ing to “differentiate among dissimilarly situated de- 
fendants convicted of the same crime.” 


The problem is that Congress, in setting these mini- 
mum sentences, consistently focuses on cases of maxi- 
mum culpability. Drug mandatory minimums are 
passed amid speeches about “kingpins” and “major” 
dealers, with no discussion that the statute will apply 
equally to the lowest level flunky of the dealer—the 
lookout, the floor sweeper, or the impoverished Colom- 
bian peasant who risks his life for $100 by swallowing 
a cocaine-filled condom for an airplane flight to Amer- 
ica. 

Special mandatory minimums for any drug offense 
within 1,000 feet of a school are passed amid speeches 
about dealers hanging around schoolyards peddling 
poison to the nation’s youth, with no mention that the 
statute will also punish an addict possessing drugs for 
personal use whose home happens to be within 1,000 
feet of a school,” or every “mule” arrested on an 
Amtrak train passing through New York City because 


a business school is located in a skyscraper high 
above.” 

Recently, when Senator John Seymour (R-Cal.) pro- 
posed an amendment setting a three-year mandatory 
sentence add-on for any adult who “encourages” a 
minor to commit any federal offense, he spoke of 
“young kids . . . being recruited as foot solders [for] 
organized crime activities, such as gambling, money 
laundering, and extortion,” and of force, coercion and 
threats against the child’s life or safety.”” He did not 
dwell on the amendment’s equal applicability to less 
coercive scenarios and less serious offenses, even mis- 
demeanors, such as, conceivably, an eighteen-year-old 
telling a fifteen-year-old that he might enjoy trying 
marijuana sometime. There had been no hearings, 
nobody argued against the amendment, and it passed 
in minutes by voice vote.” 

As Justice White pointed out in Harmelin v. Michi- 
gan, to be consistent with the notion of a “minimum” 
sentence, “the offense should be one which will always 
warrant that punishment.”” 


The distortion caused by this calibration of “mini- 
mum” sentences to maximum offense conduct is not 
limited to drug and firearm cases. It has corrupted the 
entire federal sentencing system, as the Sentencing 
Commission skews the ranges for all other offenses in 
a struggle to maintain system-wide proportionality.” 

Requiring judges to impose on peripheral players 
sentences designed for their higher-ups has led to an 
endless parade of individual cases of excessively 
harsh, disproportionate and inconsistent punishment. 
For example: 


e A migrant farmworker with no criminal record, 
single and the sole support of her five young 
daughters, serving a ten-year mandatory mini- 
mum for agreeing to drive a van with hidden drugs 
across the border from Mexico; 


e A Michigan man convicted of first-offense simple 
possession of a pound and a half of cocaine under 
state law and sentenced to mandatory life impris- 
onment;” when arrested, he voluntarily surren- 
dered a concealed, registered handgun, perhaps 
not realizing that the penalty for his drug offense 
was the same as the penalty for murdering a police 
officer;”° and 


« A Washington, D.C. secretary sentenced to a five- 
year mandatory minimum because her drug-dealing 
son hid 120 grams of crack in her attic.” 


Some of the most egregious inconsistencies in fed- 
eral mandatory minimums are in drug cases, where 
statutory language ties the penalty not just to the 
amount of the drug involved, but to the amount of any 
“mixture or substance” containing a “detectable 
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amount” of the drug. Customarily, drugs such as her- 
oin and cocaine are mixed with increasing amounts of 
non-narcotic mixing substances as they move further 
down the distribution chain; a street dealer may be 
handling drugs that are more than ninety percent 
powdered sugar. But for purposes of federal manda- 
tory minimums, the sugar counts just as much as the 
drug. The sentence is tied to the weight of the entire 
mixture; purity is irrelevant. Thus, echoing the irony 
of the “substance assistance” discount discussed 
above, the more small-time the dealer, the more severe 
the relative punishment. 

Nowhere is this problem more pronounced than in 
LSD cases. LSD, a highly concentrated drug, is placed 
on acarrier for retail sale; one dose, weighing only .05 
mg, is commonly placed on a sugar cube weighing 
some two grams. The result is sentencing disparities 
that have been described as “crazy,” “loony,” and “ab- 
surd.”” A person who sells five doses of LSD on sugar 
cubes will receive a ten-year mandatory minimum, 
based almost exclusively on the weight of the sugar 
cubes, while a person who sells 19,999 doses in pure 
liquid form is not even subject to the five-year man- 
datory minimum.” Depending on the carrier—rang- 
ing from sugar cubes to gelatin cubes to blotter paper 
to pure liquid form—the sentence for selling 1,000 
doses can soar from fifteen months to thirty years.” 

And these intra-drug disparities are compounded 
by inexplicable discrepancies between the various 
hard-core drugs subject to mandatory minimums. As 
Justice Stevens has written, one defendant who re- 
ceived a mandatory twenty-year prison term for sell- 
ing less than 12,000 doses of LSD would have had to 
sell about 50,000 doses of crack, between one and two 
million doses of heroin, or between 325,000 and five 
million doses of powder cocaine (depending on purity) 
to get the same sentence.” 

The anti-mandatory-minimum resolutions of the 
various federal judicial circuits characterize manda- 
tory minimums often as being “manifestly unjust” or 
“inordinately harsh.”* The Federal Courts Study 
Committee gently suggested that “Congress may not 
realize the impact” of mandatory minimums.” 

Proportionality, wrote the Sentencing Commission, 
is “a fundamental premise for just punishment, and a 
primary goal of the Sentencing Reform Act,” but it is 
compromised by mandatory minimums.™ Though sen- 
tencing uniformity may be the desired goal of manda- 
tory minimums, the Commission concluded that “an 
unintended effect of mandatory minimums is unwar- 
ranted sentencing uniformity.“ The Commission 
wrote that: 

Deterrence . . . is dependent on certainty and appropriate sever- 


ity. While mandatory minimum sentences may increase severity, 
the data suggest that uneven application may dramatically re- 
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duce certainty. The consequence .. . is likely to thwart the 
deterrent value of mandatory minimums. 


The alternative, the Commission modestly notes, is 
the guidelines’ “finely calibrated . . . smooth contin- 
uum” of sentences,” permitting differentiation on the 
basis of offender and offense characteristics, role in the 
offense, criminal history and acceptance of responsi- 
bility, resulting in penalties that are not only “certain” 
and “substantial,” but also “proportionate and fair.” 


Racial Disparities 
One of the Sentencing Commission’s most disturb- 
ing findings was that whites are more likely than 
non-whites to be sentenced below the applicable man- 
datory minimum.” Whites are less likely than Black 
or Hispanic defendants to be indicted or convicted at 
the indicated mandatory minimum level, more likely 


to plead guilty, and more likely to receive a “substan- 
tial assistance” reduction.” 


Such findings may produce an upsurge in race- 
based constitutional challenges to mandatory mini- 
mums. The Minnesota Supreme Court ruled that it 
violates federal equal protection guarantees for a 
statutory scheme to punish offenses involving crack 
cocaine—the drug of choice among Black cocaine us- 
ers—more severely than powder cocaine—preferred 
among White users.” Federal law contains an even 
greater crack/cocaine differential than the Minnesota 
statue.” 


Interestingly, the prevention of racial and social dis- 
crimination was at one point a reason cited in support 
of mandatory minimums. Senator Edward Kennedy 
(D-Mass.), today the Senate’s strongest opponent of 
mandatory minimums, introduced one of the first 
post-1970 bills to restore federal mandatory mini- 
mums, citing the need to impose sentences “evenhand- 
edly [on] all offenders.” Because the poor “often pay a 
heavier price for crime than others in society,” he 
explained, “[w]e must end that shameful double stand- 
ard and assure that mandatory sentences will be ap- 
plied with an equal hand.” 


Overloaded Courts, Prisons, But No 
Reduction in Crime 


A consistent finding of the various studies is that 
because of the high stakes involved, mandatory mini- 
mums reduce the number of cases settled by plea, and 
correspondingly increase the number of cases going to 
trial. The Federal Courts Study Committee reported: 


[L]engthy mandatory minimum sentences seriously frustrate the 
normal and salutary process of pretrial settlements in criminal 
cases. Even defendants who have little doubt of the likelihood 
that they will be found guilty are more likely to take their chances 
on a trial when faced with the possibility of a lengthy minimum 
sentence. 
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And as the Committee noted, “even a 5 percent reduction 
in guilty pleas means 33 to 50 percent increase in trials.”° 
Mandatory sentences in drug and weapons cases are 
fueling an unprecedented increase in federal prison popu- 
lations. The federal prison population roughly tripled 
during the 1980's, and may double again the next decade.” 
By far the largest component of this increase is in the drug 
area; drug case fillings increased 280 percent during the 
1980's, with the trend continuing upward.” About half of 
the cases sentenced in federal court now are drug cases *°— 
the mother lode of mandatory minimums in federal law. 

There are several effects of this trend. One is cost: 
keeping up with rapidly expanding federal prison popula- 
tions will add billions to the annual federal corrections 
budget, with the cost of building a single new federal 
prison space as high as $100,000,” and construction costs 
accounting for only about five percent of a facility’s total 
operating costs over its lifecycle.” Another is prison dis- 
cipline: the head of the federal Bureau of Prisons told 
Congress in 1991 that mandatory sentences were creating 
severe discipline problems and asked for legislative 
authority to grant new “good time” sentence reductions.’” 
And a looming risk is that, as the proportion of prisoners 
serving mandatory minimums increase and budget pres- 
sures make it more difficult to build the necessary prison 
space, the early release of other offenders, perhaps more 
serious but not serving mandatory minimums, may be- 
come necessary. This is precisely what happened when 
Florida instituted an aggressive new regime of mandatory 
sentences in drug cases,” with one-third of those released 
early committing new crimes after their release.’ 

One irony is that avoiding prison overcrowding was 
one of Congress’s key goals back when the present 
regime of mandatory minimums was launched. In 
1984, the Sentencing Commission was specifically di- 
rected to formulate the sentencing guidelines “to mini- 
mize the likelihood that the Federal prison population 
will exceed the capacity of the Federal prisons.”™ 

But the bottom line is clear: in the midst of all this 
explosive growth of budgets, prisons, and court dock- 
ets, aimed primarily at drugs and violent crime, drug 
offenses and violent crime have continued to grow at 
an unprecedented rate. The U.S. is now experiencing 
the highest rate of violent crime in history, a 45 per- 
cent increase since 1982.’° Hard-core drug use is 
dramatically increasingly."” And new young drug of- 
fenders are starting up at an alarming rate: juvenile 
drug arrests have jumped 713 percent in the past 
decade.’” 


Is There Hope? 


The Supreme Court has washed its hands of the 
debate over mandatory minimums. Even the massive 
disparities of LSD cases have withstood constitutional 
attack.'® Proportionality and individualized sen- 


tences are policy issues, says the Court, not constitu- 
tional ones.’” 

And as a policy matter, for all the foregoing reasons, 
mandatory minimums are worse than useless; they 
are counterproductive. They serve no purpose that is 
not served equally well or better by sentencing guide- 
lines. Yet advocates of mandatory minimums have 
spilled precious little ink explaining specifically the 
need for mandatory minimums vis-a-vis the vast new 
guideline system painstakingly fashioned to accom- 
plish precisely the same goal. 

The Sentencing Commission has endorsed an impor- 
tant first step to restrain new mandatory minimums 
in the future. The Commission’s central recommenda- 
tion was that all new legislation increasing sentences 
should be written as directions to the Commission to 
incorporate increases into the “established process of 
the sentencing guidelines, permitting the sophistica- 
tion of the guidelines structure to work.” By doing so, 
the Commission concluded, “Congress can achieve the 
purposes of mandatory minimums while not compro- 
mising other goals to which it is simultaneously com- 
mitted.”"° Congress started doing this sporadically in 
1988," and must finally resolve to make a consistent 
habit of it. 

Congress should also stop letting sentencing legisla- 
tion be drafted on the floor of the House and Senate 
and passed without review or debate. A procedure 
should be instituted requiring objective review by the 
Sentencing Commission of any legislation affecting 
criminal punishment, to determine its impact on the 
courts, prisons, budgets, sentencing uniformity, pro- 
portionality and certainty, and importantly, on crime, 
as well as whether it is procedurally compatible with 
the existing sentencing guideline system. This can be 
accomplished either by rules changes in both Houses, 
by legislation (a requirement for “prison impact as- 
sessments” was included in last year’s unenacted om- 
nibus crime bill),"” or at the least, by obtaining 
commitments from the Judiciary Committee chair- 
men and the leadership of each chamber that they will 
put a substance-neutral hold on any amendment that 
has not been through this process. 

But the more challenging task is doing something 
about the mandatory minimums already on the books. 
For the first time since 1970, a bill has been introduced 
in Congress to repeal mandatory minimums—not just 
some, but every single one, to give the sentencing 
guidelines a chance to work. The legislation is entitled 
the Sentencing Uniformity Act, H.R. 6079, and was 
introduced on October 1, 1992 by Rep. Don Edwards 
(D-Cal.), Chairman of the House Judiciary Subcom- 
mittee on Civil and Constitutional Rights."”* 

Such legislation, hopeless a year ago, now faces a 
possible favorable reception by the Clinton admini- 
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stration. During the campaign, candidate Clinton spoke 
about the need to get “smarter” about crime and about 
use of scarce prison space.'* As Governor, he refused to 
allow the extradition of a young woman from Arkansas, 
an honor student at a Connecticut prep school charged 
with helping her boyfriend smuggle 300 grams of cocaine 
through JFK Airport, to stand trial in New York, saying 
that it would be “unconscionable” to expose her to New 
York’s harsh fifteen-year mandatory minimum. She 
ended up pleading to lesser charges in Connecticut and 
being sentenced to probation but no prison.’ Perhaps 
most significantly, President Clinton may be mindful 
that his own brother’s fifteen-month federal prison sen- 
tence for a 1984 cocaine sale, which his brother credits 
with turning his life around, would have been a manda- 
tory—and uselessly punitive—five or even ten years had 
his offense occurred after 1985." 

The key concept is balance. Prison has an important 
function in incapacitation, deterrence and retribution. 
But because it is the costliest sanction by far, and inimi- 
cal to rehabilitation, it must be parsed wisely, to produce 
the biggest crime-control bang for the scarce federal 
buck. Complete sentencing uniformity is a nice ideal, but 
in fact an unattainable one, since docket pressures 
chronically require the vast majority of criminal cases to 
be resolved by deals and pleas. The best practical goal is 
rationality, fairness, and reasonable predictability. 

These are complex and delicate balancing tasks, 
which Congress can either attempt itself—in the one 
minute of floor time routinely allotted to debate new 
mandatory minimums—or entrust to the expert body 
it created eight years ago for precisely such purposes. 

The key question is whether Congress trusts the 
Sentencing Commission to produce appropriate sen- 
tences according to Congress’s directions. If it does— 
and not even the biggest congressional champions of 
mandatory minimums have said a word against the 
Commission in this regard—it should junk all manda- 
tory minimums and let the Commission do its job. To 
retain mandatory minimums is to call into question 
the integrity and, ultimately, the viability of the Com- 
mission. 

Achoice must be made. Continued legislative schizo- 
phrenia will be destructive of the goals of sentencing 
reform—just as the depraved Edward Hyde finally 
overwhelmed the good Dr. Jekyll, and in the end, both 
were sent to the gallows together. 
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Introduction 


UVENILE DETENTION is an often overlooked, 

often maligned, and often misunderstood compo- 

nent of the juvenile justice system. However, cur- 
rent juvenile justice policy issues are bringing increased 
attention to juvenile detention (Schwartz, 1992). Deten- 
tion is seen as an important component of various re- 
form strategies, even though many practitioners have 
mixed reactions to the national limelight. While any at- 
tention to the concerns of juvenile detention is signifi- 
cant to the overall improvement of the profession, 
juvenile justice policy analysts also identify, reveal, scru- 
tinize, and condemn many of the shortcomings and 
negative aspects of detention with little regard for the 
origin of the problems or constructive solutions (Frazier, 
1989). Practitioners are quick to acknowledge the inade- 
quacies of juvenile detention, but the intensity of the 
criticisms levied by reformers frequently generates de- 
fensive responses by practitioners, aggravated by the 
commonplace absence of any practitioner input into the 
understanding of detention by the majority of policy 
analysts. 

Until recently, practitioners have not had a forum to 
address these concerns or the substantive errors in some 
of the influential policy research publications. National 
practitioner groups, such as the American Correctional 
Association (ACA) and the National Juvenile Detention 
Association (NJDA), have established national forums 
and training institutes with the assistance of the Office of 
Juvenile Justice and Delinquency Prevention (OJJDP) 
where national policy analysts have had the opportunity 
to interact with the profession in a constructive and 
forthright manner. Thus, current efforts to rethink juve- 
nile justice have drawn juvenile detention into the reform 
process and have produced change issues that are 
grounded in detention practice (Flintrop, 1991; Schwartz, 
1992). 


The problems associated with juvenile detention 
and the old policy research and reform efforts are 
twofold. In addition to the lack of constructive ideas 
about how to remediate the problems of detention, the 
traditions of knowledge about detention were also 
overlooked in policy efforts and foundation projects. 
Before this reasoning becomes tautological, a word of 
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explanation is in order. Detention practitioners have 
not done a good job of recording the history of detention 
or assembling a catalogue of effective practices. There- 
fore, the general absences of historical and construc- 
tive content in substantive analyses of juvenile 
detention can be blamed, in large part, on this profes- 
sion’s failures in publication and dissemination. Yet, 
as the following attests, there is ample information 
available about juvenile detention, the majority of 
which is not fugitive literature. This article represents 
one attempt to organize detention knowledge around 
one important topic and to find an appropriate form of 
dissemination so that future policy and reform efforts 
will be fully able to consider the traditions contained 
herein. 


Detention Programming 


A critical issue in successful detention is program- 
ming. The principles of effective programming were 
first discussed by Healey and Bronner (1926) and 
Warner (1933), but the emergence of a body of pro- 
gramming knowledge is associated with Sherwood 
Norman (1961). As a former detention practitioner and 
as the juvenile detention consultant to the National 
Council on Crime and Delinquency (NCCD), Norman 
conducted a national study of juvenile detention cen- 
ters in 1946 and elaborated the tradition of helpful 
programs as derived from his national assessment of 
effective detention practices. The culmination of his 
works is the NCCD Standards and Guides to the 
Detention of Children and Youth, published in 1958 
and updated for a second edition in 1961. Other works 
have superseded it regarding contemporary issues 
and current perspectives on institutional manage- 
ment, standards compliance, and liability, but even 
after three decades, it remains the seminal piece for 
understanding juvenile detention, having generated a 
series of works that explore and expand the helpful 
programs concept. 

The approach taken in this review of daily program- 
ming is based on the perspectives of a wide range of 
practitioners. Specifically, discussions about daily pro- 
gramming are built upon the essential program ele- 
ments outlined in the ACA Standards for Juvenile 
Detention Facilities (2nd edition) and elaborated by 
recent efforts of the ACA Juvenile Detention Commit- 
tee (Smith, Roush, & Kelley, 1990). These program- 
ming ideas and standards are directly linked to the 
influence and philosophy of Sherwood Norman 
through the involvement of Donald Hammergren, 
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James Jordan, and Richard Kelley (each an adherent 
to Norman’s helpful programs philosophy) on the ACA 
Standards Committee during the mid-1970’s and 
through the effective leadership of each in NJDA. Over 
40 years ago, Norman (Norman & Norman, 1946) 
described detention programming with such clarity 
and accuracy that very little has changed since then. 
As a practitioner, Norman spoke with the authority of 
direct experience. Contemporary writers/practitioners, 
guided and influenced by the support of Hammergren 
and Jordan, have refined and developed many of Nor- 
man’s concepts (Brown, 1983; Carbone, 1984; Ham- 
mergren, 1984; Hughes, 1971; Jordan, 1968; Mead, 
1980; Roberts, 1989, pp. 30-33; Roush, 1984; Roush & 
Steelman, 1982; Stepanik, 1986), and this discussion 
of detention programming focuses on their works. 


Definitions 
Juvenile Detention 


There are numerous definitions of juvenile deten- 
tion, but until recently no single definition had 
achieved consensus. Without such a definition, juve- 
nile detention had become all things to all segments of 
the juvenile justice system (Hammergren, 1984). On 
October 31, 1989, the board of directors of NJDA 
unanimously adopted the following definition of juve- 
nile detention: 


Juvenile detention is the temporary and safe custody of juveniles 
who are accused of conduct subject to the jurisdiction of the court 
who require a restricted environment for their own or the com- 
munity’s protection while pending legal action. 


Further, juvenile detention provides a wide range of helpful 
services that support the juvenile’s physical, emotional, and 
social development. 


Helpful services minimally include: education; visitation; com- 
munication; counseling; continuous supervision; medical and 
health care services; nutrition; recreation; and reading. 


Juvenile detention includes or provides for a system of clinical 
observation and assessment that complements the helpful serv- 
ices and reports findings. 


This definition was developed from the seven defini- 
tional themes for juvenile dctention identified by the 
ACA Juvenile Detention Committee (Smith, Roush, & 
Kelley, 1990). These themes are defined as follows: 


Temporary Custody: Of all the methods of incarceration within 
the criminal justice system, only juvenile detention stresses its 
temporary nature. Detention should be as short as possible. 


Safe Custody: This concept implies freedom from fear and 
freedom from harm for both the juvenile and the community. This 
definitional theme refers to a safe and humane environment with 
programming and staffing to insure the physical and psychologi- 
cal safety of detained juveniles. 


Restricted Environment: The nature or degree of restrictive- 
ness of the environment is generally associated with the tradi- 
tional classifications of maximum, medium or minimum security 


or custody. 


Community Protection: In addition to the factors listed above, 
the court has a legitimate right to detain juveniles for the purpose 
of preventing further serious and/or violent delinquent behavior. 


Pending Legal Action: This theme includes the time spent 
awaiting a hearing, pending disposition, awaiting a placement, 
or pending a return to a previous placement. 


Helpful Services: Programs are available to detained juveniles 
that will help resolve a host of problems commonly facing de- 
tained juveniles. Because detention has the potential of creating 
a tremendously negative impact on some juveniles, it is impor- 
tant that programming have the depth of services required to 
meet the needs of a wide range of juvenile problems. 


Clinical Observation and Assessment: Most juvenile codes 
specifically refer to this theme as a purpose for detention. The 
controlled environment of juvenile detention is often a time of 
intense observation and assessment in order to enhance decision- 
making capabilities. Competent clinical services are provided by 
properly credentialed individuals who coordinate and conduct the 
observation and assessment process. (This service may be pro- 
vided by staff or through contract.) 
The NJDA definition incorporates those program ele- 
ments outlined by ACA standards. The collaboration 
between ACA and NJDA has generated a definition 
statement grounded in consensus or professional 


agreement. 
Programming 

There are two constructs that guide our under- 
standing of detention programs. First, a clear defini- 
tion is needed of the word “program,” and second, the 
process of programming requires some further expla- 
nation. 

Program represents a plan or procedure for dealing 
with something. As described above, a program would 
be required to implement each of the nine helpful 
services identified in the NJDA definition of juvenile 
detention. If each of these services warrants a pro- 
gram, a detention center would have separate plans 
and procedures for implementing education, visiting, 
communication, counseling, etc. Each plan would de- 
fine the range of services offered and would contain a 
logical sequence of the operations to be performed as 
spelled out in policies and procedures, and the knowl- 
edge of where and when to begin the plan for each 
juvenile calls special attention to the need for compe- 
tent assessment procedures. 

Detention programs become fragmented and dis- 
jointed if there is no overall plan or strategy that 
unifies them. Edwards (1975) described this phenome- 
non accordingly: 

It is a seeming paradox that many institutions have fine pro- 

grams, but no program. There may be a modern school building 

with excellent facilities, a good social services staff with great 
organization, a cottage-life department with regular inservice 
training, but no overall, coordinating set of objectives that com- 

prise a program. (p. 52) 

For this reason, programs imply a program philoso- 
phy. It is the function of the philosophy to set mutually 
acceptable goals for all programs. These goals can be 
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translated into performance objectives that serve to 
increase consistency between programs. The philoso- 
phy also sets the tone for how all programs will be 
implemented. It is the combination of a specific plan 
and an overall philosophy that defines a program. 

Programming is the process of building programs. 
As a process, programming is an ongoing charac- 
teristic of the successful detention facility. Program- 
ming is contingent upon the ability to acquire reliable 
information about programs. Effective programming 
must take into consideration the nature of the envi- 
ronment, the juvenile offenders, the staff, the re- 
sources, and the facility history. This information 
affects program decisions. 

Next, programming calls for feedback data on all 
programs. The requirement for such data presumes a 
system to measure and collect outcomes. Evaluative 
feedback then becomes new information about the 
nature of programs, and it changes and reinforms the 
decisions about those programs. These decisions are 
ongoing, and they concern basic program modifica- 
tions that will increase outcome effectiveness. Pro- 
gramming is the essence of good detention. Successful 
programming is not an event or an accomplishment, 
rather it is a process that virtually occurs all the time. 


Why Programs? 


Four reasons are given in response to the question 
of why have programs. First, the empowering statute 
or legislation that creates juvenile detention usually 
includes an expectation or requirement for programs 
and services. Many state statutes are becoming more 
explicit, and an increasing number of states has cre- 
ated licensing standards or administrative rules that 
define the nature and scope of detention programs. 
Second, and expanding on the notion that programs 
are required by law, Bell (1992) notes that programs 
are required by the U.S. Supreme Court as a method 
of meeting the constitutional rights of detained juve- 
niles. Third, the traditions of juvenile justice (Taylor, 
1992) and its professional associations, such as ACA 
and NJDA, identify a wide range of programs as one 
of the essential distinctions between adult and juve- 
nile detention. Fourth, and finally, practitioners re- 
port that programs make the job easier, more effective, 
and more enjoyable. When taken together, these ra- 
tionales present a very compelling argument for pro- 
gramming, so compelling that the most direct and 
simple answer to the question of “why programs” is 
because “you have to provide programs.” 

Since the concepts of programs and programming 
are a key part of juvenile detention, it is important for 
line workers to understand why these concepts are of 
such significance. It is easier for staff to support and 
implement detention programming when they under- 


September 1993 


stand the rationales for its existence. Furthermore, 
these rationales can be tied to general program objec- 
tives that further explain the anticipated outcomes for 
detention programs. When staffs understand these 
issues, programming becomes a more meaningful part 
of their daily job responsibilities. 


Rationales 


Four general categories of rationales are discussed 
in the helpful services literature: 

1. Systems Rationale. This category includes a set 
of four general rationales that are linked to the goals 
of the juvenile justice system. First, one of the primary 
purposes of the juvenile justice system is the protec- 
tion of society. Since it is impossible to keep a juvenile 
offender locked up for his/her entire lifetime, the one 
way to fulfill an obligation to the protection of society 
is by changing the juvenile. This change process im- 
plies goals, objectives, resources, and systems for in- 
tervention. In other words, change implies action, 
action implies a plan, and plans imply helpful pro- 
grams. 

Second, changing the juvenile offender is also a 
pragmatic or rational strategy for protecting the child 
from himself. Educational and therapeutic programs 
can provide the necessary skills to enable a youngster 
to stop those self-defeating behaviors that have pre- 
cipitated juvenile court intervention. 

Third, the juvenile justice system was developed to 
help solve the problems of children and families. Ju- 
venile delinquency is often viewed as proof of either 
family problems, social problems, or educational prob- 
lems. In each instance, the ability of the juvenile 
justice system to solve these problems is contingent 
upon the development of effective programs. Pro- 
grams help the juvenile justice system to achieve its 
mission. 

Fourth, within the juvenile justice system there is 
the pervasive and inherent notion that helpful pro- 
grams are the ultimate goal of an effective system. 
Both juvenile court officers and detention workers 
agree that as the juvenile justice system moves toward 
an ideal definition, it includes a greater number of 
helpful and therapeutic programs (Mulvey & Rep- 
pucci, 1984). 

2. Restoration Rationale. The NJDA definition of 
detention stresses the importance of restoring the 
juvenile to a productive role in the community. No 
other concept more directly evokes a call for programs 
than does restoration. The fundamental mission of the 
juvenile justice system is the restoration of the juve- 
nile offender to a successful life upon returning home 
(Norman, 1951, p. 339). This is commonly translated 
by juvenile detention to mean assisting a youth’s 
growth in personal responsibility and self-esteem. 
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Restoration implies change. This perspective re- 
quires programming. As opposed to providing individ- 
ual programs, restoration is associated with an 
overriding positive philosophy that unifies each pro- 
gram component. This philosophy targets the success- 
ful reintegration of a juvenile to the home community. 
Care is taken here to avoid the notion of equating 
restoration with rehabilitation. Many in the human 
services are quick to ask, “How can we rehabilitate 
someone who has never been habilitated?” The issue 
for detention programming is not the process of habili- 
tating again (re-habilitating). Instead, the purpose of 
helpful programs is derived from one of the dictionary 
definitions of “rehabilitate” which is “to restore.” 
Hence, the central question of the restoration ration- 
ale is: What is to be restored? The answer is simple 
and defines the essence of all helpful programs. It is 
human worth and self-esteem that are restored. 


3. First-Aid Rationale. In 1951, Sherwood Nor- 
man introduced the “New Concept of Detention” that 
incorporated such therapeutic program components 
as individual and group counseling. The reluctance of 
both the juvenile court and detention administrators 
to make detention more conducive to therapeutic pro- 
grams is what Norman (1957) called a “national dis- 
grace.” While the debate continues around the 
competing paradigms of detention as therapeutic or 
preventive, Norman’s first-aid rationale is a central 
concept of helpful programs. 

First-aid programs create an image of a large and 
complex hospital, fully equipped to handle a wide 
range of health problems. Let the hospital itself rep- 
resent the juvenile justice system. Within this context, 
various specialists and generalists work in harmony 
to return the patient to a healthy lifestyle. The major- 
ity of patients enter through the main entrance, re- 
ferred or diagnosed for some specific intervention. 
Others enter through the emergency room. Their prob- 
lems are such that they require immediate attention. 
The purpose of this type of intervention is to repair 
minor damage or serve as the first step in a longer and 
more complex healing process. 

Juvenile detention is the emergency room. First-aid 
programs imply that detention is the place where 
restoration begins. Like the emergency room, juvenile 
detention is not meant to be an end in itself, rather it 
is a means to an end (Brown, 1983). Stepanik (1986) 
expressed the first-aid rationale as follows: 

Progressive detention professionals have no desire to completely 

habilitate or rehabilitate youth. Rather, they understand the 

need to begin the process as comprehensively and as soon as 


possible, and thus serve a more meaningful role as part of the 
system at large. (p. 2) 


There is, also, a larger issue that employs the logic 
of the first-aid rationale. As a secure institution, it 


must be assumed that incarceration in a juvenile 
detention facility is punishment. Furthermore, deten- 
tion has been described as a negative and potentially 
harmful experience (Frazier, 1989). Within the first 25 
years of its existence, detention was characterized as 
possessing inherent dangers for youth (Healey & 
Bronner, 1926). Many of these dangers stem from the 
trauma induced through the loss of freedom, the sepa- 
ration from home and family, the involuntary exposure 
to new people and procedures, and the complete un- 
certainty of the detention experience. Although these 
factors apply to all correctional institutions, the im- 
pact is greatly amplified when applied to children. A 
further intensification of this effect results from the 
preadjudicatory status of youth where stress and anxi- 
ety increase prior to a youth’s court hearing. Many 
youths characterize daily detention life as a condition 
of constant waiting and uncertainty. When combined 
with the unfamiliar circumstances inherent in this 
new and unusual environment, tension and anxiety 
often become manifest through hostile passivity or 
hostile aggression. Juvenile detention is the time of 
greatest need for helpful programs. 

A subtle distinction exists at this point. The first 
rationale for first-aid programs presents a scenario 
where juvenile detention is the place or point at which 
restoration begins. That is, detention serves as the 
first leg of a planned journey. The second implication 
of the first-aid rationale is quite different. It calls 
attention to the fact that the detention experience 
itself generates a host of new problems for juveniles. 
In some cases, these problems are related to the be- 
haviors that precipitated court involvement. 

However, this does not necessarily have to be the 
case. In the final analysis, the question at hand con- 
cerns the responsibility of the juvenile detention facil- 
ity to resolve those secondary problems that it creates. 
The helpful programming philosophy is quite straight- 
forward: “You break it; you fix it.” 

4. Inevitability Rationale. Norman (1951, p. 344) 
maintained that each and every staff-resident inter- 
action has the potential for therapeutic change. Thus, 
behavior change within this context becomes inevita- 
ble and is a “given” in every juvenile detention facility. 
While some interactions between staff and residents 
are characterized as punishing, most detention prac- 
titioners describe each interaction with youth as an 
opportunity for positive change. 

The inevitability rationale is taken one step further 
when applied to the institutional concepts of discipline 
and social climate (Roush, 1984). The nature of juve- 
nile detention guarantees that these two factors will 
be ever present. First, some strategy will be employed 
jointly or individually by staff to control behavior. This 
strategy is commonly referred to as a system of disci- 
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pline. Second, detention constitutes a total institution 
and reflects its own social climate. The nature of 
helpful programming rests upon the use of a program 
philosophy that coordinates discipline and the social 
climate. The value that a detention facility or juvenile 
justice system places on the dignity of juveniles is 
expressed most directly by the manner in which pro- 
gram development shapes or affects discipline and 
the social climate. When discipline becomes punitive 
and the social climate reinforces the predominance of 
control, program development is stifled. In most in- 
stances, the relationship between helpful programs 
and punishment is inversely proportional. That is, as 
helpful program development expands, the emphasis 
on and the need for punishment decreases. 

The inevitability rationale is very important. This 
argument implies that change is inevitable through 
the interactions of staff and residents. However, the 
direction of that change is a function of the program- 
ming philosophy of the detention facility. Without a 
strong helpful programs orientation, juvenile deten- 
tion facilities run the risk that the inherent punishers 
within the system will expand to the point that disci- 
pline and the social climate will exert a negative 
influence on youth. 

Some specific effects of punitive programs are preva- 
lent among correctional officers and are relevant to 
direct care staff in juvenile detention (Cressey, 1982). 
First, without a strong rationale for helpful programs, 
direct care workers often ignore residents and assume 
that there is no obligation to be helpful. Second, a 
punitive philosophy fosters an atmosphere where staff 
members may be tempted to look away when one 
resident is being physically punished by another or 
other residents. Since staff members cannot legally 
administer corporal punishment, they can refuse to 
intervene when residents take disciplinary measures 
into their own hands. Third, resident conflicts create 
divisiveness and tensions between youths that reduce 
the threat of a significant loss of staff control. That is, 
when groups of residents expend their energies in 
conflicts with each other, they are less likely to plan 
and execute staff assaults or escape attempts. Fourth, 
direct care workers have an incentive to retreat to the 
control room and allow residents to run their own 
system. 

While many veteran staff members may disavow the 
existence of these issues, new staff members facing the 
problems of surviving the shift may be more inclined 
to use one or more of these strategies. The ongoing 
criticism of inadequate staff training creates a situ- 
ation where detention staff members are frequently 
placed in a position of responsibility without adequate 
skills and resources. Two solutions to these problems 
involve the creation and implementation of a positive 
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program philosophy and a competent staff training 
program. 
Program Objectives 

After detailing the rationales for helpful detention 
programs, it is equally important to explain in general 
terms the objectives of these programs. Listed below 
are six common objectives that are based on the help- 
ful programming experiences of Vince Carbone (1984) 
while at the Polk County (Iowa) Detention Center. 

1. Social Order. Every institution has a social or- 
der. The social order is the set of formal and informal 
rules and regulations that govern social interaction. 
Included in the social order is the system of discipline. 
As stated earlier, these two institutional components 
are directly affected by program development. This 
objective looks at the relationship between detention 
programming and the social order. 

The relationship between detention programming 
and the social order can be explained in simple terms. 
An unstructured environment leads to high levels of 
uncertainty among detention residents. Uncertainty 
also produces anxiety that is tied to acting-out behav- 
iors in juveniles. These situations threaten the psycho- 
logical and physical safety within the detention 
facility. Because of the wide range of problems associ- 
ated with detained youth, a juvenile detention facility 
can easily become a chaotic social environment. Under 
these conditions, disruptive behaviors commonly oc- 
cur. Typical reactions by staff are to increase punish- 
ment and surveillance methods. It is not unusual to 
find high levels of inconsistency between staff prac- 
tices during periods when the social environment is 
chaotic. Conversely, strong program development cre- 
ates structure that reduces uncertainty and anxiety. 
Structure helps to create a safe and secure environ- 
ment. 


Experience in numerous detention facilities indi- 
cates that the gradual implementation of systematic 
and helpful programs creates a more appropriate so- 
cial order. Staff members become more positive in 
their interactions with youth while residents demon- 
strate an increased amount of socially appropriate 
behavior. It is the structure of helpful programs that 
provides and maintains a sense of control within the 
institutional setting. Without this control, psychologi- 
cal and physical safety and security are difficult to 
attain. 

2. Behavior Change. This objective calls to mind 
the familiar training adage, “When you're up to your 
elbows in alligators, it’s difficult to remember that 
your primary objective was to drain the swamp.” With- 
out the ability to establish minimally acceptable levels 
of appropriate behavior, behavior change efforts will 
receive an inadequate amount of attention. Too much 
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time will be spent resolving petty misbehaviors, and 
behavior change programs will become the first fatality. 
Programs provide both the structure and opportunities 
for personal choice (Norman, 1951) which help youth 
change specific misbehaviors. 

Programming also creates a positive environment that 
can increase the effectiveness of behavior change pro- 
grams and educational programs. Successful detention 
education programs incorporate a complementary behav- 
ior management program (Roush, 1983). In conjunction, 
these two program elements (a positive atmosphere and 
competent behavior change strategies) create an environ- 
ment that accelerates social and academic learning. 

From a social learning perspective, behavior change is 
associated with the development of social skills (Goldstein 
& Glick, 1987). In particular, social skills programs have 
been widely used in postdispositional settings or training 
schools. These social skills reeducation programs have 
resuited in the successful development of alternative ap- 
propriate behaviors that substitute for verbal and physical 
aggression, drug abuse, and criminal behavior (LeCroy, 
1983). Improved social skills also result in enhanced in- 
terpersonal relationships with family members, probation 
officers, school personnel, and peers. Beyond the limited 
focus of specific behavior change strategies, Rubenstein 
(1991) used a social skills approach as the basis for an 
integrated strategy to improve program and staff effec- 
tiveness at a large state training school. A study designed 
to measure results revealed significant positive behavior 
changes in the students, increased staff competence and 
confidence, and an increase in morale and feelings of 
teamwork among staff. Rubenstein’s experience serves as 
an excellent example of how a positive program philoso- 
phy can change all elements of the institutional environ- 
ment. 

Juvenile detention administrators have been slow to 
adopt a program philosophy using a social skills 
model. Isolated examples exist where specific studies 
have demonstrated the potential of a social skills 
strategy. For example, Vince Carbone and associates 
(1983) showed that social skills training could be used 
with juvenile offenders in detention facilities to pro- 
duce more desirable dispositions from the juvenile 
court. Until recently, a social skills program has not 
been the basis for an integrated program strategy in 
a juvenile detention facility. Through a public-private 
partnership, the W. K. Kellogg Foundation has com- 
bined efforts with a juvenile detention facility to im- 
plement a comprehensive approach to providing 
helpful programs to detained youth that is grounded 
in a social skills education philosophy (Roush & 
Roush, 1993). It is the development of positive and 
socially appropriate response patterns throughout the 
institution that generates the cooperation necessary 
for therapeutic and educational interventions. 


3. Staff Training. The goals and objectives of a system- 
atic and helpful set of programs also define the goals and 
objectives of staff training. All direct care workers in 
juvenile detention need to be taught the requisite skills to 
implement a program successfully. A commitment to pro- 
gramming implies a commitment to staff training. Nu- 
merous benefits are derived from a staff training program 
based on systematic and helpful programs. For example, 
training programs will address a complete and compre- 
hensive description of adolescent behavior, juvenile delin- 
quency, and abnormal behavior. Program skills can be 
objectifiable, observable, and measurable. Therefore, 
training becomes clearer to direct care staff. 

Clarity in programs also permits the delineation of 

appropriate juvenile behaviors in observable and measur- 
able terms for a variety of settings. Well written and easily 
understandable training manuals and program manuals 
can be developed which include these behavioral compo- 
nents. Most importantly, clear program goals provide a 
procedure for gathering data to evaluate resident per- 
formance, staff performance, and institutional perform- 
ance. 
4, Reduction of Punishment. Both Sherwood Nor- 
man and Vince Carbone make two important observa- 
tions about the relationship between helpful programs 
and punishment. Norman addresses the theoretical in- 
compatibility between helpful programs and the use of 
punishment. When helpful programs incorporate clini- 
cal diagnosis and observation, competent information 
can be supplied to the court regarding an appropriate 
course of action to return the juvenile to a productive role 
in the community. When this information comes from 
trained professionals in a helpful program, the informa- 
tion going to the court will emphasize alternatives to 
punishment. From Norman’s perspective, the most ef- 
fective way to reduce the use of punishment in a deten- 
tion facility is to control the diagnostic and clinical 
information that goes to the court. 

In an evaluation of a juvenile detention facility, 
Carbone and Lynch (1983) discovered an inordinately 
high frequency of punishing consequences (room con- 
finements and reprimands) which were directly linked 
to aggressive misbehaviors by youth. Further investi- 
gation into this situation revealed that the staff mem- 
bers were increasing the frequency and magnitude of 
punishments. In the absence of a positive program 
philosophy, staff members chose to ignore appropriate 
behavior and to punish misbehavior harshly. This 
produced a highly volatile situation and contributed 
to the high frequency of behavioral disturbances 
within the detention facility. In effect, punishment 
produces changes, but not necessarily positive ones. 

In addition to the immediate problems caused by a 
reliance upon punishment, Carbone raised other legal 
and ethical issues. Because detention facilities are 
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especially susceptible to the abuses of punishment, ad- 
vocates for the legal and ethical rights of children have 
shown a particular interest in monitoring the punish- 
ment procedures in juvenile institutions. Cases alleging 
child abuse and violations of constitutional rights are 
especially strong when there are no systematic and 
helpful programs intended to reduce the need for pun- 
ishment. Consequently, a good faith effort to develop 
helpful programs within a positive program philosophy 
may be one of the best alternatives available to detention 
administrators to reduce the risk of liability. This is 
particularly relevant to the use of isolation, a form of 
institutional punishment most vulnerable to abuse and 
litigation (Mitchell & Varley, 1991). 

5. Evaluation. When you don’t know where you're 
going, any road will get you there. No matter where you 
go, there you are. These aphorisms describe succinctly 
the importance of a plan for program implementation. 
The plan implies a beginning, based on the diagnostic 
and assessment components of a helpful program. Next, 
the plan includes an intervention based on the informa- 
tion supplied by the initial assessment. Finally, the 
program has a definite end, a point where target or end 
behaviors can be identified. By specifying, objectifying, 
and measuring these constructs, feedback is incorpo- 
rated into each component of the program to aid in its 
effectiveness. The most important part of successful 
programs is an evaluation component. 

Effective juvenile detention facilities use evaluation 
information that guides decisions regarding program 
outcomes, staff effectiveness, and institutional effective- 
ness. In the absence of a systematic program, an evalu- 
ation component is not possible. When detention 
practices are not clearly defined and are not consistently 
applied, it is difficult to make statements regarding the 
effectiveness of one approach versus another. Under 
these circumstances, changes in the daily program are 
typically prompted by a significant behavioral disrup- 
tion or by administrative whim. In these situations, 
many effective practices may go undetected. 

6. Accountability. Information generated by an 
evaluation plan must be applied to a system of ac- 
countability for staff, residents, and the institution. It 
should be noted, however, that accountability carries 
with it the notion of both positive and negative sanc- 
tions. It is equally as important to reinforce appropri- 
ate behavior as it is to correct inappropriate behavior. 
This applies to individual staff behavior, resident behav- 
iors, and institutional program philosophy. Without re- 
liable outcome information, staff, residents, and 
programs may drift aimlessly. 

Successful programs set high but reasonable and at- 
tainable goals for staff. These goals and their behavioral 
performance objectives create a benchmark against 
which staff performance can be evaluated. When staff 
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behavior is clearly inadequate, successful programs 
provide a vehicle for employee assistance. If these 
remedial efforts are unsuccessful, marginal and inade- 
quate job performance leads to termination. Just as 
successful programs attract and develop good people, 
they also get rid of those individuals who present a 
threat to residents and programs. Program integrity 
is a function of positive program philosophy that is 
actually implemented by staff. Accountability implies 
that when staff performance deviates to the extent 
that residents and programs are in jeopardy, decisive 
action is taken to rid the institution of that particular 
staff member. 


What Is a Good Detention Program? 


The rationales and objectives for detention program- 
ming serve as methods to explain the programming proc- 
ess to line workers. The assumption is made that this 
information will enable staff to support the creation or 
maintenance of helpful programs. However, this informa- 
tion does not explain or describe the key elements of an 
effective detention program. 

Three elements of successful programs are important. 
First, there is a commitment to programs by administra- 
tion. When programs are endorsed as valuable and impor- 
tant, all staff members are oriented toward seeking 
programming alternatives. Second, successful programs 
consistently exhibit six identifiable characteristics. Third, 
the list of program components named in the NJDA 
definition statement serves as an important checklist for 
minimally acceptable programming. 


Necessary Program Characteristics 


1. Primacy of Staff. Good programs adhere to a staff 
primacy concept (Brendtro & Ness, 1983). This means 
that there are adequate numbers of staff with proper 
qualifications. As opposed to some institutional empha- 
ses on hardware, security equipment, and physical 
plant, the staff primacy characteristic places the rela- 
tionship between the juvenile and the staff member at a 
very high level of importance. Lenz (1942) first described 
the relationship between staff and disruptive behaviors 
by maintaining that: 

If we do not wish to depend on bars and locks, we must buildup a 


staff on whose skills we can rely to prevent more than occasional 
incidents of this sort. (p. 22) 


John Sheridan stresses the importance of staff when 
he claims that with an adequate number of properly 
trained staff, he could operate a training school using 
only tents. Although staffing ratios are of critical im- 
portance, the key component of a good program is a 
good staff. 

Staff primacy requires good staff training programs. 
When in-service training pinpoints the critical knowl- 
edge, skills, and abilities required for helpful pro- 
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grams, consistency improves. As one of the most re- 
vealing indicators of an effective program, consistency 
is a mark of a good detention staff. This long-standing 
element of successful detention practice promotes in- 
creased communications among staff. Information ex- 
change is vitally important in fulfilling the diagnostic 
functions of juvenile detention. An organizational 
strategy for increasing information and consistency is 
teamwork. In addition to these benefits, a team ap- 
proach can increase job satisfaction and perceptions of 
professional skill development (Roush & Steelman, 
1981). 

2. Safety. A second characteristic of a good program 
is its concern for safety. In addition to the more obvious 
factors of physical safety, helpful programs pay par- 
ticular attention to the psychological safety of de- 
tained juveniles. Emphasis on psychological safety 
very simply stresses the reduction, removal, or control 
of those persons or factors that create fear and anxiety. 
As was earlier discussed, secure programs frequently 
assume responsibility for these issues. In juvenile 
detention facilities, the risk of a resident suicide cre- 
ates an environment that is extremely security con- 
scious. When taken to its logical conclusion, security 
can mean elaborate auditory and visual surveillance 
devices for monitoring youth. However, the hardware 
and procedures are only part of the solution. A critical 
variable again looks at staff. Norman (1951) summa- 
rized this situation when he said, “Whatever the physi- 
cal setting, the fundamental basis for security lies in 
the relationship between the child and his supervi- 
sors” (p. 343). Norman’s observation applies equally to 
both physical and psychological security. 

3. Activities. The range of activities constitutes the 
third characteristic of successful programs. The func- 
tions of activities are many. In addition to providing a 
diversion from the monotony inherent in institutional 
life, activities represent ways of teaching social skills 
and problem-solving skills. When these learning com- 
ponents are tied to a positive program philosophy, 
activities acquire a therapeutic value. 

In addition, a full activities program requires a 
schedule. In the institution, a schedule of daily activi- 
ties and events provides structure. The use of struc- 
ture constitutes a very important part of teaching 
responsibility. Beyond the creation of rules for behav- 
ior, a systematic schedule provides a sense of control 
in the lives of adolescents who sometimes wonder if 
they are ever in control of themselves. At a very 
minimum, activities extend beyond ping-pong, basket- 
ball, and television. 

4. Leadership. Successful and helpful institutional 
programs are traditionally associated with one or 
more strong leaders. Within the area of programming, 
leaders provide direction and guidance regarding pro- 


gram implementation issues. Most importantly, 
strong leaders serve as the guardian of the positive 
program philosophy. By coordinating and directing 
staff efforts in concert with the program philosophy, 
consistency can be achieved. Even the newest deten- 
tion workers agree that consistency in program imple- 
mentation is one of the most important characteristics 
of a successful program. 

Leaders must be knowledgeable about programs, 
institutions, and juvenile offenders. Knowledge and 
expertise combine to provide direct care staff with the 
confidence and certainty that the program is effective. 
Knowledgeable leadership is not inherited. With re- 
gard to juvenile detention, leaders are developed 
through experience in institutional settings with juve- 
nile offenders. 

5. Education. Successful program development is 
not a function of trial and error. Successful program 
leaders do not “shoot-from-the-hip” or make up the 
program as they go along. Unfortunately, too many 
judges and corrections experts believe that almost 
anyone can develop programs for juvenile detention. 
Ironically, if this were the case, there would be a 
greater number of successful, helpful, and exemplary 
programs for juvenile detention. 

To build a successful program, staff must be edu- 
cated about detention programs. The juvenile justice 
literature contains an adequate amount of informa- 
tion to enable detention staff to make wise and edu- 
cated decisions about program development. All that 
is needed to find this valuable information is a little 
research and reading. To educate administrators and 
line workers about detention programs, ACA received 
a grant from the Office of Juvenile Justice and Delin- 
quency Prevention (OJJDP) to identify four juvenile 
detention facilities as national resource centers 
(Roush, 1987). These resource centers supplied infor- 
mation and on-site training about effective detention 
operations. Even though each resource center repre- 
sented a successful detention program, there was 
great diversity in the way each center designed and 
implemented its particular program. This diversity 
supplied the detention community with a range of 
examples that could be applied to various detention 
settings. Even though funding lapsed several years 
ago, a treasure of relevant information was distrib- 
uted by the resource centers, and many practitioners 
have requested a renewal of the resource center con- 
cept. 

Successful programs are smart programs. A wealth 
of programming information is available to detention 
personnel. 

6. Evaluation. The final characteristic of successful 
programs is a strong evaluation component. The 
evaluation process was described above, but it is worth 
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reiterating that successful programs are continuously 
in search of and responsive to feedback and informa- 
tion about program outcomes. 


Necessary Program Components 


Various opinions exist on what specific program 
components should be included within the helpful 
services provided by the detention facility. Others 
agree on the range of program components, but they 
disagree about which component should take the high- 
est priority. Therefore, the following represents a list 
of program components traditionally associated with 
successful programs. Only basic descriptions are pre- 
sented. 

The best resources for understanding the range of 
program components are the ACA standards and the 
NJDA definition statement: 

1. Education. A successful detention program con- 
tains a strong education component (Roush, 1983). 
Staffed by fully and appropriately certified teachers, 
the education component is the core of the program- 
ming strategy. Education should include instruction in 
math, reading, GED preparation and information, vo- 
cational awareness and training, survival skills, gen- 
eral academic programming, physical education, and 
arts and crafts. Class sizes should be kept at a mini- 
mum to promote individualized instruction. And edu- 
cation should increase self-esteem and should serve to 
motivate youth to continue their education upon re- 
lease. Finally, teacher salaries should be competitive 
with those of local public schools. Without financial 
parity, juvenile detention education programs will be 
unable to attract quality personnel. 

2. Visiting. Successful programs recognize and ex- 
ploit the juvenile’s link to the community since most 
youth in detention facilities soon return to their home 
environment. It is important to provide ample and 
ongoing opportunities for juveniles to visit with family 
members and appropriate persons from the commu- 
nity to assist the reintegration process. 

3. Communication. Successful programs recognize 
and promote the legal rights of juveniles. Nowhere is 
this more evident than in the area of private commu- 
nications, particularly mail. Case law is very clear in 
this area. Correspondence may be opened in the pres- 
ence of the juvenile and inspected for contraband, but 
it should not be read unless convincing reasons exist. 
When staff members treat a juvenile’s rights with 
respect and dignity, a positive relationship builds be- 
tween the resident and the institutional staff. There 
are numerous small ways to build trust and confidence 
in detention programs. One very effective method is to 
respect the legal rights of juveniles. 

4. Counseling. More than just active listening, 
counseling is a process where a trained counselor 
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forms a therapeutic relationship with a juvenile of- 
fender for the purposes of helping the juvenile to solve 
personal, social, and educational problems. Counsel- 
ing also includes the teaching of personal problem- 
solving techniques and normally takes the form of 
individual or group sessions that should be made 
available to all detention residents. Detention repre- 
sents a highly unsettling time in the life of a juvenile. 
Competent and professional helping services are a 
characteristic component of successful programs. 

5. Continuous supervision. Successful programs 
have policies, procedures, and training programs that 
underscore the importance of continuous supervision. 
This means that staff members are always present 
during waking or program hours. During nonwaking 
hours, staff members continually supervise juveniles 
through periodic visual observations and continuous 
auditory monitoring. Continuous supervision provides 
valuable information about juveniles while simultane- 
ously increasing safety and security. 

6. Medical and health care. As an area of ex- 
tremely high liability, the ACA standards emphasize 
medical and health care services for incarcerated ju- 
veniles as the section with the highest concentration 
of mandatory standards. The best guidelines and 
standards for medical and health care services have 
been developed by the National Commission on Cor- 
rectional Health Care (NCCHC). These standards are 
quite comprehensive and call for a significant commit- 
ment of resources on the part of the parent agency. 

While a successful program conveys its concern for 
the best interest of juveniles through a variety of 
methods, the emphasis on medical and health care 
services is a direct result of recent prisoners’ rights 
litigation. Applied equally to juvenile offenders, these 
decisions establish medical and health care services 
as a basic constitutional right and create a target for 
litigation for all of juvenile corrections. Therefore, 
comprehensive services in this area are important for 
two reasons. First, a competent and thorough expres- 
sion of concern for juveniles’ medical health and well- 
being reinforces a positive program philosophy. 
Second, an acceptable medical and health care pro- 
gram will reduce the probability of litigation that can 
destroy other programs through its drain on staff time 
and institutional resources. 

7. Nutrition. A well-balanced and nutritious diet is 
an important factor in maintaining good health. Be- 
cause of the high concentration of people in a confined 
space, health concerns become a central part of suc- 
cessful programs. 

Attractive and tasteful meals are essential. Food is 
a universal symbol of love, and it is a mistake to 
underestimate the positive effects derived from it. For 
example, meals should offer a nutritious variety of 
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food selections in generous quantities. Detention is not 
a time when juveniles should be hungry, and positive 
programs do not use food as a negative sanction. Great 
meals have positive impacts on juveniles. 

8. Recreation. Well-organized and well-supervised 
recreational activities are a key component to success- 
ful programs. As mentioned earlier, these events and 
activities have the potential for program learning. 
Staff members are presented with an ongoing oppor- 
tunity to model appropriate behaviors. Additionally, 
juveniles are placed in a reinforcing situation that 
addresses those types of social interactions that will 
be present when the juveniles return to the commu- 
nity. 

Recreation also provides for an opportunity to learn 
teamwork. Most successful programs that emphasize 
the teaching of responsibility will address the concept 
of mutual cooperation. From this perspective, recrea- 
tion can be a powerful learning tool. 

Recreation and vigorous physical activity provide a 
release for physical and emotional tension. Because 
the detention environment is associated with an in- 
crease in tension, recreation becomes even that much 
more important. When combined with good food in 
abundant quantities, recreation also provides a means 
of burning off calories. Both food and activity combine 
to reduce the tendency toward acting-out behaviors. 

9. Reading. Successful programs contain a special 
emphasis on reading. This reading component takes 
two forms. First, reading materials are available to 
residents in all areas of the detention facility. These 
materials are age-appropriate and of high interest. 
Detention staff members are fortunate to have avail- 
able an incredibly wide array of books and magazines 
that are oriented toward teenagers. Reading materials 
must be everywhere. 

Second, reading must be incorporated into special 
programs. Many successful programs have a Chapter 
I remedial reading program that operates as a part of 
the detention education program. This type of pro- 
gram specifically addresses reading deficits and 
stresses skill development. As more and more detain- 
ees qualify for special education programs, the impor- 
tance of special reading programs continues to 
increase. 

The combination of materials and programs serves 
to communicate directly to juveniles that reading is 
fundamentally important. Once this message becomes 
a part of the program or social order, efforts to improve 
reading skills, regardless of one’s status, become an 
acceptable task and responsibility. In one detention 
center, residents and staff take a 30-minute rest pe- 
riod following the evening meal. Residents may be in 
their rooms or in the day room. Everyone, residents 
and staff alike, must make some form of reading 


material the source of their attention for that 30- 
minute period. If a juvenile wishes to work on instruc- 
tional material from a reading class, this is 
appropriate. If a juvenile wishes to read a newspaper 
or magazine, this is appropriate. If a juvenile wishes 
to look at a book of pictures, this, too, is appropriate. 
Successful programs elevate reading to a priority 
status. 


Obstacles to Successful Programming 


Even with a thorough understanding of program 
rationales, objectives, characteristics, and compo- 
nents, there are no guarantees that a successful de- 
tention program will be accomplished. The creation 
and maintenance of helpful programs are a function of 
these factors occurring in conjunction with a favorable 
political climate. Philosophies of juvenile justice may 
change to such an extent that programs and services 
are no longer supported by the public, legislative bod- 
ies, funding sources, or juvenile court judges. When 
this occurs, financial resources may become scarce, 
and programs and staff are put to the test. Changes in 
philosophy may also represent changes in attitudes. 
In these situations, decisionmaking groups and public 
officials must be persuaded that programs are an 
important part of juvenile detention. Public education 
about the importance of programs remains a serious 
failing of most juvenile detention facilities and under- 
scores the fragile nature of programming effort in 
politically volatile jurisdictions. 


In light of this general warning about the fragile 
relationship between programs and politics, Carbone 
(1984) identified eight general barriers to effective 
detention programming. 


Detention Criteria 


Even the most well conceived detention programs 
are frequently under tremendous pressure to accept 
juveniles who vary widely in terms of age, referring 
problems, histories of previous treatments, and social 
maturity. It is the responsibility of juvenile detention 
to participate in the creation of admission criteria so 
as to limit detention to only those juveniles who are 
truly in need of incarceration and for whom no other 
appropriate services exist (Norman, 1951). Juvenile 
court judges should consider the Institute of Justice 
Administration/American Bar Association (IJA/ABA) 
standards for detention admission or the detention 
criteria set forth by the National Advisory Council. 
Within these limited definitions for appropriate deten- 
tion, programming can be developed for a specific 
population of juvenile offenders. In the absence of 
detention criteria, detention runs a greater risk of 
fulfilling Hammergren’s warning about detention be- 
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coming all things to all segments of the juvenile justice 
system. 


Overcrowding 


When a detention facility accepts juveniles beyond 
its rated capacity, overcrowding becomes one of the 
most powerfully negative forces within the institution, 
capable of negating the positive effects associated with 
such effective program strategies as ACA accredita- 
tion. In addition to the problems associated with lim- 
ited physical space and resources, the social 
environment dramatically suffers under crowded con- 
ditions (Roush, 1989). Staff supervision and general 
behavior management practices are typically affected 
adversely. Consequently, even the well-trained staff 
with effective behavior management skills will begin 
changing policy and procedure to find shortcuts when 
the detention center is overcrowded (Cosgrove, 1985). 
These shortcuts invariably include an increased 
amount of punishment, for even the uninformed soon 
realize the power of effective punishment to suppress 
even the most irritating forms of inappropriate behav- 
ior. Increased uses of punishment usually mean in- 
creased frequencies of restrictions, confinements, and 
restraints with the concomitant increased risks of 
abuse and litigation. It is the responsibility of the 
juvenile court judge in court-operated detention facili- 
ties or the detention administrator in county or state- 
operated facilities to ensure that overcrowding does 
not occur. 


Detention as a Disposition 

Even when clear and precise criteria for detention 
exist, there is still a temptation on the part of the 
juvenile court to use detention as an additional dispo- 
sitional alternative. This practice has been around for 
many years and has taken various forms. As examples, 
juveniles on probation may be detained for only a few 
days (generally on the weekend) for a relatively minor 
offense or a probation violation, and the probation 
officer has no intention of pursuing the infraction to 
adjudication since the purpose of the short stay is that 
the youth takes probation seriously. This has become 
more popular as a practice in rural jurisdictions as a 
result of misguided applications of the “Scared 
Straight” approach. Moreover, many youths are re- 
leased from detention at the dispositional hearing, 
effectively imposing an informal detention disposition 
for the period of time between the adjudicatory and 
dispositional hearings. Detention practitioners under- 
stand this informal use of detention as a disposition. 


Several state legislatures have boldly formalized 
detention as a disposition by placing postdispositional 
sentencing options in the juvenile code, permitting the 
postdispositional placement of youth in traditionally 
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(and in some cases statutorily defined) preadjudica- 
tory detention facilities for periods of confinement of 
up to 180 days. Despite the excessive burdens placed 
on staff and programs under this arrangement, the 
sentencing option may be seen by the juvenile court as 
the only feasible alternative. Most jurisdictions do not 
have a range of detention alternatives at their disposal. 
Rather than make a costly commitment to the state for 
more appropriate services, juvenile court officials choose 
the less costly alternative (detention as a disposition), 
reasoning that (a) detention does provide some help and 
treatment and (b) a sentence to secure detention is 
viewed as “one last shot” at getting a youth’s attention 
before lowering the boom, i. e., training school or waiver 
to adult court. According to the Annie E. Casey Founda- 
tion, this practice reflects the belief that juvenile offend- 
ers can be shocked into better behavior and that a stay 
in detention will give them “a taste of the system” (Flin- 
trop, 1991). This action also presents a “get tough” image 
by the court, an important consideration in any reelec- 
tion strategy for most juvenile court judges. 

Both of these strategies create chaos for detention 
programs and staff due to the increases in offense 
seriousness, lengths of stay, and age of offenders (Cos- 
grove, 1985). Detention programs are typically not 
designed for a population of juvenile offenders that is 
older and more aggressively disruptive. In addition to 
a wholesale change in the characteristics of the deten- 
tion population, detention as a disposition challenges 
the temporary element in the definition of detention 
by increasing the length of stay. For these and many 
other reasons, the National Juvenile Detention Asso- 
ciation and the American Correctional Association 
have formally voiced their opposition to the use of 
juvenile detention as a disposition. 


Length of Stay 


According to the NJDA definition, juvenile detention 
should be a temporary phenomenon. Of all the meth- 
ods of incarceration within the criminal justice sys- 
tem, only juvenile detention stresses this temporary 
nature: it is a hallmark characteristic of juvenile de- 
tention. Nowhere is this more evident than in Cook 
County, Illinois. Located in Chicago, the Audey Home 
for Children is the Nation’s first public detention facil- 
ity, established in 1907. In 1971 the county-adminis- 
tered juvenile detention operations were moved into a 
new and spacious facility designed to detain just under 
500 juveniles. Due to the leadership and perseverance 
of superintendent James Jordan, the name was 
changed to the Cook County Temporary Juvenile De- 
tention Center (emphasis added). In his explanation 
for the name change, Jordan forthrightly admitted 
that he wanted to stress the temporary nature of 
juvenile detention. The best strategy was to have the 
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word “temporary” officially placed in the name, on the 
letterhead, and carved above the entrances. In es- 
sence, detention should be a short as possible. 
Jordan (1985) also warned that when lengths of stay 
exceed this definition, all programs feel the strain, and 
it becomes increasingly difficult to meet the needs of 
troubled youth when they are forced to spend prolonged 
periods of time in a locked facility that is designed and 
programmed for temporary care. Ironically, overcrowd- 
ing due largely to the detention of “automatic transfers” 
(youth held in juvenile detention while awaiting trial in 
adult court) has placed tremendous burdens on the 
operation of the Cook County Temporary Juvenile De- 
tention Center, where the average length of stay for 1992 
exceeded 100 days care. Most juvenile justice experts 
agree that the majority of juvenile offenders have limited 
social repertoires, require some form of special attention, 
and probably could benefit from a short stay in a good 
detention facility. However, as the stay in detention 
lengthens, the risks of overcrowding increase, and most 
of the helpful services (education, counseling, and clini- 
cal services) are quickly exhausted. A comprehensive 
range of indepth and sustainable helpful services is 
simply unavailable within the current system of juvenile 
detention. Consequently, juveniles may well end a 
lengthy detention with an even greater need for services. 


Staff Training 


It is imperative that detention workers receive exten- 
sive and well-planned staff training. Because successful 
programs are defined in terms of the interactions be- 
tween and among the staff and residents, comprehensive 
training that includes performance feedback is required 
to ensure that interactions are of a helpful nature. As the 
problems facing youth continue to become more complex, 
greater skills are needed on the part of detention work- 
ers. It can no longer be assumed that anyone who can 
walk and chew gum is qualified to work with troubled 
youth. Acceptable training programs, as defined in ACA 
standards, begin with a requirement of a minimum of 40 
hours of preservice orientation, 80 hours of specialized 
training during the first year of employment, and an 
additional 40 hours of planned training each year there- 
after. In every assessment of why juvenile detention 
succeeds or fails, staff training is a top priority. 
Security 

While security is a necessary condition of any deten- 
tion program, an overemphasis on the physical secu- 
rity of the detention facility can become a barrier to 
effective programming. There appears to be an inverse 
relationship between security hardware and the de- 
velopment of a positive social climate. In other words, 
as the mechanical and electronic methods to control 
behavior become more comprehensive and effective, 


the staff may retreat to the control room, and the 
perception is reinforced that there is no longer a need 
to create a social environment or program that en- 
hances appropriate and desirable behavior. While con- 
trol is the objective of both approaches, only a well- 
designed program based on interpersonal relation- 
ships between residents and staff can generate the 
type of social climate that will be able to help juveniles. 
Detention administrators should be warned that 
physical security is a means to an end, not an end in 
itself. The best way to achieve a detention environ- 
ment that is physically and psychologically safe and 
secure requires a greater emphasis on “staff secure” 
versus “hardware secure.” 


Understaffing 


Although most states have set standards that define 
an acceptable staffing ratio, understaffing continues 
to be a problem in juvenile detention. Staff absences, 
resignations, and overcrowding frequently cause a 
detention program to be understaffed. Without enter- 
ing into the definitional debate about staff sufficiency, 
it is important to note that once an effective staffing 
pattern has been established, problems will occur 
when this pattern is reduced by a level of only one 
direct care worker per shift. The result of this reduc- 
tion in staff is an immediate increase in the use of 
punishment to control resident behavior. Other stud- 
ies demonstrate that reduced staffing levels contrib- 
ute to direct care staff burnout and to a shift in 
program philosophy from helpful programming to cus- 
todial programming. 


Punishment-Oriented Legal Systems 


It is unlikely that a juvenile detention program will 
be successful if the underlying philosophy of the juve- 
nile court within that jurisdiction is punishment- 
oriented. When the general attitude of the court 
emphasizes the notion that juvenile detention is a 
form of punishment, the result is an ineffectual pro- 
gram plagued with misbehavior. It is incumbent upon 
detention programmers to use positive information, 
outcome data, anecdotal incidents, and case histories 
to persuade the juvenile court that helpful programs 
are in the best interest of juveniles, the court, and the 
public. 


Summary 


Helpful programming reflects two important con- 
cerns for juvenile detention. These concerns are ideo- 
logical and pragmatic. When helpful programs 
incorporate both concerns, the best interest of juve- 
niles is safeguarded. 

Programs make an ideological statement. First, the 
nature and quality of those programs described above 
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reinforce the idea that children are different from 
adults. Helpful programs maintain a clear distinction 
between adult and juvenile offenders and are the 
logical outcomes of a comprehensive program or strat- 
egy for working with troubled youth (Edwards, 1975). 
This is an underlying rationale for the establishment 
of the juvenile justice system. 

Also, as a part of a human services network, the goal 
of juvenile detention is to help young people. The most 
effective and efficient way of protecting society is to 
solve or resolve the problems of troubled youth before 
the youth return home (Richards, 1968). Helpful pro- 
grams are the best vehicle to reach these goals. A 1973 
membership recruitment poster from the Michigan 
Juvenile Detention Association still adorns the office 
of Kirk Blackwood. The poster contains Sherwood 
Norman’s quote about the importance of helpful pro- 
grams, “When detention lowers a juvenile delinquent’s 
self-esteem, it destroys the basis for his rehabilita- 
tion.” While the statement is an excellent summary of 
helpful programs, it has a foreboding element. Nor- 
man predicted that when the very first of the powerful 
and restrictive interventions in the juvenile justice 
process (juvenile detention) lowers a juvenile’s self- 
esteem, then the entire process is tainted. 


Helpful programs are also pragmatic. As they be- 
come systematic and objective, programs help institu- 
tional staff members to increase their effectiveness 
through an increase in consistency. A pragmatic ap- 
proach also uses programming to create an institu- 
tional resistance to liability. Finally, pragmatic 
programming systematically reduces the reliance 
upon restrictive consequences, such as punishment. 


There are many reasons why some juvenile deten- 
tion programs are successful and others are not. The 
key elements of a successful program have been out- 
lined above. For the most part, these successful pro- 
grams are ideological, systematic, and pragmatic. But 
above all else, they are helpful, and, as Sherwood 
Norman clearly understood, programs that express a 
genuine concern for the best interest of juveniles are 
remarkably successful. 
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Legal and Policy Issues From the 
Supreme Court’s Decision on 
Smoking in Prisons 


By MICHAEL S. VAUGHN AND ROLANDO V. DEL CARMEN* 


Introduction 


N JUNE 18, 1993, the United States Supreme 

Court, in a 7 to 2 decision, held that inmates 

may have a constitutional right to be free 
from unreasonable risks to future health problems 
from exposure to environmental tobacco smoke 
(ETS). This article discusses the legal and policy is- 
sues in Helling v. McKinney,’ focusing on correctional 
facilities in which smoking or no-smoking policies 
have been a concern. It also discusses litigation in the 
lower courts prior to McKinney and how this case 
might shape future lower court decisions. The article 
concludes with a discussion of the policy implications 
of smoking in correctional facilities and how correc- 
tional officials might want to explore more smoking 
restrictions than have traditionally been used in most 
prisons. 

In Helling v. McKinney, an inmate in the Nevada 
State Prison in Carson City filed a § 1983 claim pursu- 
ant to the eighth amendment, alleging cruel and un- 
usual punishment for involuntary exposure to ETS. 
William McKinney alleged that he was placed in a 6- 
by 8-foot cell with a five-pack-a-day smoker, resulting 
in involuntary exposure to ETS. Although not seriously 
ill when he brought the case,” McKinney alleged that 
such exposure constituted a threat to his future health. 
The inmate sought injunctive relief and monetary dam- 
ages from prison officials for violating his constitu- 
tional right against crue] and unusual punishment. 


Prison officials argued in the lower court that the 
inmate had no constitutional right to be free from ETS, 
citing evidence that the societal debate on smoking is 
far from over. A United States magistrate agreed, 
granting the defendant’s motion for a directed verdict. 
On appeal, the Court of Appeals for the Ninth Circuit 
reversed, concluding that the scientific literature in- 
dicated that ETS might lead to serious health prob- 
lems. The court held that the inmate stated a 
legitimate § 1983 claim under the eighth amendment 
because compulsory exposure to ETS “posed an unrea- 
sonable risk of harm to [the inmate’s] future health.” 
Moreover, the court indicated that “evolving standards 
of decency” prohibited prison authorities from compel- 
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ling an inmate to be exposed to “unreasonably danger- 
ous levels of ETS.” The United States Supreme Court 
vacated the judgment of the Ninth Circuit, ordering 
the court to reconsider its ruling in light of Wilson v. 
Seiter.® In Wilson, the Supreme Court held that condi- 
tions of confinement cases require plaintiffs to show 
“deliberate indifference” through a culpable mental 
state on the part of prison officials. On remand, the 
Ninth Circuit reinstated its previous decision, prison 
officials appealed, and the United States Supreme 
Court granted certiorari. 


The Majority Opinion 


Deciding for the prisoner, the Court said that expo- 
sure to unreasonably high levels of ETS may some- 
times be cruel and unusual punishment. Prison 
officials argued that only “deliberate indifference” to 
“current” health risks violates the eighth amendment, 
saying that the Ninth Circuit mistakenly extended 
eighth amendment protections to “future” serious 
health risks from exposure to ETS. Writing for the 
Court, Justice White rejected the assertion that the 
eighth amendment does not protect inmates from “fu- 
ture” health risks, maintaining that “a prison inmate 
[can make out a successful eighth amendment claim 
about] unsafe drinking water without waiting for an 
attack of dysentery.” The Court also rejected the “se- 
rious injury only” argument proposed by prison offi- 
cials, holding that “deliberate indifference” to 
potential health risks may violate the eighth amend- 
ment even if they are not serious. 

The Court also refused to side with the United 
States Government which submitted an amicus curiae 
brief in support of prison officials. The Government 
contended that ETS was not harmful and did not 
consist of a “serious medical need.” The Government 
also claimed that exposing inmates to ETS did not 
violate “evolving standards of decency.” The Court was 
unpersuaded, saying that “[i]t would be odd to deny an 
injunction to inmates who plainly proved an unsafe, 
life-threatening condition in their prison on the 
ground that nothing yet had happened to them.” 

The Court gave lower courts guidance on ETS cases 
by saying what potential plaintiffs must show to pre- 
vail on eighth amendment claims. In reaffirming Wil- 
son v. Seiter, the Court said that plaintiffs must show 
both the objective and subjective components of the 
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eighth amendment. The Court indicated that three 
questions must be addressed in regard to the objective 
component. First, plaintiffs must prove they are “being 
exposed to unreasonably high levels of ETS.” Second, 
inmates also must show, beyond “scientific and statis- 
tical inquiry,” that potential serious health risks are 
actually caused by exposure to ETS. Third, prisoners 
must show that the risk of involuntary exposure is “so 
grave that it violates contemporary standards of de- 
cency to expose anyone unwillingly to such a risk.” 
The inmate must “show that the risk of which he 
complains is not one that today’s society chooses to 
tolerate.”" 

As to the subjective element of the eighth amend- 
ment, the Court said that plaintiffs must show that 
prison officials were “deliberately indifferent” to po- 
tential serious health risks. Without defining “deliber- 
ate indifference,” the Court indicated that it may “be 
determined in light of the prison authorities’ current 
attitudes and conduct.” In determining “deliberate 
indifference,” it would also be proper to make inquires 
into the operational constraints of correctional insti- 
tutions. Significantly, however, the Court said that the 
policy adopted by the Nevada prison system in Janu- 
ary 1992 might make it difficult to show “deliberate 
indifference.” That policy, instituted after the case was 
filed, restricted smoking in “food preparation/serving, 
recreational, and medical areas.” It also gave prison 
personnel directions “contingent on space availability, 
[to] designate nonsmoking areas in dormitory set- 
tings, and [instructed] institutional classification com- 
mittees [to] make reasonable efforts to respect the 
wishes of nonsmokers where double bunking [oc- 
curs].”"* The Court also concluded that since the prison 
authorities responded to McKinney’s complaint by 
transferring him to another facility and adopting 
prison policies in regard to smoking inmates, it might 
be very difficult now to show that the prison officials 
were “deliberately indifferent” to McKinney’s poten- 
tial serious health risks. In sum, the inmate won the 
right to sue, but would likely lose standing if the case 
were retried. 


The Dissent 


Justice Thomas™ was joined by Justice Scalia in 
dissent. Questioning the legitimacy and the basis of 
court intervention in all conditions of confinement 
cases,” Justice Thomas based his dissent on three 
principles. First, the original meaning of the term 
“punishment” did not include prison deprivations. The 
original framers of the eighth amendment, he main- 
tained, did not intend for “prison deprivations that 
[are] not inflicted as part of a sentence [to be] ’punish- 
ment.””® The word “punishment,” he says, does not 
extend to “deprivations [that] have not been inflicted 


as part of the criminal sentence,”” saying that “the word 
‘punishment’ refers to the penalty imposed for the com- 
mission of a crime.” In his view, “punishment” only 
applies to a “fine, penalty, or confinement inflicted upon 
a person by the authority of the law and the judgment 
and sentence of a court, for some crime or offense”;” 
hence, only “judges or juries—not jailers—impose ’pun- 
ishment.”” 

Second, no historical record exists that classifies 
“harsh prison conditions™ as cruel and unusual punish- 
ment. According to Justice Thomas, only the penalty 
provided by statute or the sentence given by a judge may 
be cruel and unusual punishment. He comes to this 
conclusion by analyzing the English Declaration of 
Rights of 1689, the English common law, the debates 
surrounding the framing and ratification of the United 
States Constitution and the Bill of Rights, and the text 
of the Delaware Constitution. In none of these docu- 
ments did “the founding generation wish to make prison 
conditions a matter of constitutional guarantee.” 

Third, the Supreme Court did not apply the eighth 
amendment’s prohibition against cruel and unusual 
“punishment” to inmate prison injuries for the first 
185 years of its existence. It was first applied to prison 
conditions of confinement by activist lower courts in 
the 1960’s and 1970’s. The Supreme Court joined in 
this judicial activism, according to Justice Thomas, 
when it held in Estelle v. Gamble” that “deliberate 
indifference” to serious medical needs violated the 
eighth amendment’s prohibition against cruel and un- 
usual punishment. Thus, Justice Thomas, in effect, 
argues for a return to the “hands-off” doctrine, criticiz- 
ing the Estelle Court for applying the eighth amend- 
ment to conditions of confinement.” After condemning 
the Court for applying the eighth amendment to 
prison deprivations, he demurs by saying that if the 
eighth amendment must be extended to prison condi- 
tions, the line should be drawn “at actual, serious 
injuries” and not potential “risk of injury.”” 


Prior Lower Court Case Law on Smoking 
in Prisons 

Helling v. McKinney clarifies the hitherto confused 
and conflicting state of lower court case law on the 
issue. Prior lower court case law on smoking in prisons 
falls into three categories: cases that upheld smoking 
bans, cases that denied inmates’ requests for a smoke- 
free environment, and cases that granted inmates’ 
requests for a smoke-free environment. Given the 
discordant state of case law, the Court decision in 
Helling v. McKinney was sorely needed. 


Cases that Upheld Smoking Bans 


Four lower courts held that there is no constitutional 
right to smoke in a correctional facility.” These courts 
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cited three justifications for why smoking restrictions 
do not violate constitutional protections: (1) they are 
not punishment,” (2) they further legitimate penologi- 
cal goals,” and (3) they do not deprive inmates of the 
essentials of a dignified and civilized life.” Policies 
prohibiting smoking are not punishment if there is no 
intent to punish. Moreover, such policies in correc- 
tional facilities uphold legitimate penological objec- 
tives such as safeguarding the rights of nonsmokers, 
protecting state property from smoke damage, reduc- 
ing fire hazards, and detecting the burning smell of 
marijuana. Thus, banning smoking is reasonably re- 
lated to the legitimate penological goals of maintain- 
ing safe, secure, and clean correctional institutions. 
Because inmates have neither a constitutional right 
to smoke nor a vested liberty or property interest to 
smoke in prison, a smoking ban does not deprive 
inmates of the “minimal civilized measure of life’s 
necessities.”” In sum, smoking bans do not constitute 
cruel and unusual punishment because inmates have 
no constitutional right to smoke in prisons or jails. 


Cases Denying Inmates’ Requests for a Smoke-Free 
Environment 


Before the Court’s McKinney decision, 14 courts” held 
that inmates had no constitutional right to be free from 
involuntary exposure to another inmate’s ETS. These 
courts indicated that inmates could not prove that expo- 
sure to ETS resulted in cruel and unusual punishment. 
Courts deferred to decisions of prison administrators, 
allowing placement of a nonsmoking inmate in a prison 
smoking wing, permitting the double-celling of a non- 
smoker with a smoker, and exposing a nonsmoking 
inmate with allergies to ETS. 

Most courts believed that correctional administrators 
and state legislators should determine the smoking 
status of institutions based on the needs of the prison 
and the health care of the inmates. The legal standard 
most frequently applied was the eighth amendment’s 
“evolving standards of decency.”” To violate contempo- 
rary standards of decency, an inmate had to show prison 
officials were “deliberately indifferent” to the inmate's 
serious health needs, either “intentionally” or through 
“reckless disregard” in exposing the inmate to ETS. 

Early courts also indicated that it might not be 
necessary to provide a complete smoke-free prison 
environment if good-faith measures were taken to 
either segregate smokers from nonsmokers or create 
adequate smoke-free conditions with ventilation. In 
the cases litigated, adequate safeguards included open 
windows, input and output vents in cells, fans in the 
living quarters, and smoking prohibitions in such ar- 
eas as prison libraries, dining halls, gymnasiums, and 
health facilities. These safeguards provided adequate 
air circulation and protected nonsmokers from ETS. 
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Some of the pre-McKinney courts also held that 
exposure to ETS was a mere discomfort or inconven- 
ience, compatible with the prison experience. These 
jurisdictions required passive smoking plaintiffs to 
show identifiable health risks. That usually required 
documentation of a preexisting medical condition be- 
fore prison officials were required to provide a smoke- 
less environment. For example, one court rejected an 
inmate’s claim that exposure to passive cigarette and 
cigar smoke aggravated his allergies after a physi- 
cian’s examination showed there was minor lung irri- 
tation. In sum, the earlier cases showed that minor 
ailments in connection with exposure to ETS did not 
violate the Constitution. The common element in 
these pre-McKinney cases was the judiciary’s defer- 
ence to prison management and judges’ belief that the 
legislative and executive branches of government, not 
the judiciary, should implement policy. 


Cases Granting Inmates’ Requests for a Smoke-Free 
Environment 


Six pre-McKinney courts” held that inmates might 
have a constitutional right to a smoke-free institu- 
tional experience. The general rule was that inmates 
with preexisting medical conditions, greatly exacer- 
bated by exposure to ETS, had a better chance to 
prevail on a constitutional claim than inmates without 
preexisting medical conditions. One court held that 
placing an inmate in a cell with a heavy smoker 
constituted “deliberate indifference” because the expo- 
sure worsened the inmate’s throat tumor. In another 
case, a court concluded that exposure to smoke was 
punishment when correctional officers deliberately 
closed the prison ventilation system, exposing inmates 
to noxious smoke fumes. 

Inmates had a better chance of succeeding if they 
documented repeated correspondence to prison offi- 
cials requesting a smoke-free environment. The 
courts were less likely to find a claim frivolous if 
persistent requests were made for a smoke-free envi- 
ronment. In one case, a court held that double-celling 
smokers and nonsmokers for indefinite periods can 
amount to “deliberate indifference” to the health of 
nonsmoking inmates. The common thread permeating 
these pre-McKinney cases that held there might be a 
constitutional right to a smoke-free prison experience 
was that the state must provide a safe and sanitary 
environment for those incarcerated. This duty was 
heightened for inmates with serious medical condi- 
tions that were documented and exacerbated by expo- 
sure to ETS. 


Policy Implications 


The adverse health consequences of smoking and 
exposure to ETS are well documented in the medical 
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literature. Health risks associated with tobacco smoke 
also are generating a number of legal issues which 
have spread into corrections. Due to litigation in the 
courts and mounting empirical evidence showing the 
detrimental consequences of exposure to ETS, smok- 
ing has become a policy concern for correctional ad- 
ministrators. 

It is clear from McKinney that the constitutional 
prohibition against cruel and unusual punishment 
applies to prison conditions and not just to punish- 
ment; neither is it limited to cases when the possibility 
of injury to health is current or imminent. The Court 
did not say, however, that prisoners have a constitu- 
tional right to a smoke-free prison environment; what 
it said was that the constitutional right against cruel 
and unusual punishment may be violated if an inmate 
can show that exposure to tobacco smoke constitutes 
a present or future threat to his or her health. 

McKinney curtails the authority of prison adminis- 
trators in some ways, but also enhances it in other 
ways. As a result of McKinney, administrators can no 
longer turn a deaf ear to complaints of prisoners who 
are celled with smokers. To do that would be to risk a 
lawsuit based on a violation of a constitutional right, 
if the inmate can prove present or possible injury 
resulting from such exposure. Conversely, however, 
administrators may have been given a stronger hand 
in banning smoking completely from their units. Do- 
ing that invites possible lawsuits from smokers, al- 
though every lower court that has ruled on the 
constitutionality of smoking bans in correctional fa- 
cilities has upheld them. The Court has yet to decide 
whether an inmate has a constitutional right to smoke 
under conditions that do not expose other inmates to 
ETS. That issue may eventually reach the Court, but 
chances of success are remote because the inmate will 
have to establish a constitutional right to smoke, a 
difficult proposition to prove even in the free world. 

Although 34 states filed amicus briefs in McKinney, 
asking the Court to rule against the prisoner, an 
increasing number of jails and prisons have adopted 
more restrictive smoking policies. The proliferation of 
these polices accelerated when the Environmental 
Protection Agency classified ETS as a class A carcino- 
gen, known to cause cancer in humans.” A recent 
study showed that smoking is restricted to some ex- 
tent in 90 percent of state correctional facilities.” 
Smoking was restricted most frequently in rehabilita- 
tion areas” as compared to leisure and living areas. 
Prisons placed less restrictions on inmates’ smoking 
privileges in dormitories and cellblocks. Smoking in 
prisons is now banned entirely in California. Many 
other states, as well as the Federal prison system, are 
moving in that direction with their policies that “re- 
strict smoking to designated areas of prisons and 


prohibit wardens from assigning a nonsmoking in- 
mate to the same cell as a smoker except when imprac- 
tical.” 

Banning smoking in correctional facilities is sound 
public policy, given the increasing cost of medical care 
and the link between exposure to ETS and health 
problems.” Smoking restrictions also are desirable 
because inmates suffer more medical ailments than 
the population in general society. Moreover, a smok- 
ing ban appears to be the most appropriate way to 
address the problem of inmate and staff exposure to 
ETS, given the logistical problems of moving smokers 
to nonsmoking areas. It is cost effective in that the 
costs of implementation are negligible in relation to 
the savings. One county reports a one-third decline in 
sick calls after banning smoking.” A no-smoking pol- 
icy also diminishes possible fire risks, fosters a sani- 
tary employment atmosphere, reduces smoke damage 
to floors, walls, and ceilings, removes burns from car- 
pets and furniture, eliminates the yellow layer of film 
caused by burning tobacco, prevents the sewage sys- 
tem from becoming clogged with cigarette butts, and 
expunges the reek of tobacco odor from the facility. 

Published research shows that many prison admin- 
istrators believe that smoking restrictions would mag- 
nify tension, promote stress, increase contraband, and 
eventually lead to more disturbances.*’ These percep- 
tions are rejected, however, by other administrators 
who report few problems from smoking bans, one 
sheriff saying that the belief that “smoking bans lead 
to violence appears to be a myth.”? Many administra- 
tors that support smoking bans claim they should have 
done it earlier. The primary problem reported is in- 
creased tobacco smuggling by visitors, staff, and in- 
mates. Although comprehensive research on state 
correctional systems that have banned smoking state- 
wide is unavailable, case studies from prisons, large 
county jails, and municipal correctional facilities that 
have implemented smoking bans report few imple- 
mentation or administrative problems.“ With proper 
socialization and a gradual phase-in, prison adminis- 
trators should be able to reduce smoking by a signifi- 
cant degree without increasing institutional security 
or jeopardizing inmate and staff safety. 

Away to ease the trauma of smokers in a no-smoking 
prison system is to provide an institutional counseling 
program similar to those available for drug and/or 
alcohol dependency. Other programs also need to be in 
place. For example, prescription drugs, nicotine loz- 
enges, or nicotine skin patches can be available to ease 
the nicotine addiction. In addition, video tapes and 
educational programs on strategies and approaches to 
smoking cessation could also ease chances of increased 
tension, unrest, and disturbances. These services pro- 
vide smokers with additional help that decreases anxi- 
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ety and augments coping. They can be effective and 
should lessen resistance to no-smoking policies. 

Some prison administrators may prefer to restrict 
smoking to certain areas instead of adopting a system- 
wide smoking ban. This should be constitutional in 
view of the Supreme Court’s statement in McKinney 
that adopting a policy may diminish an inmate’s 
chances of proving “deliberate indifference” to serious 
health risks. If smoking is allowed in certain areas, 
administrators must provide nonsmoking inmates 
smoke-free accommodations, including, but not re- 
stricted to, open windows and input and output vents 
in cells and the day rooms, fans in the living quarters, 
and smoking prohibitions in such areas as prison 
libraries, dining halls, gymnasiums, visiting rooms, 
and health facilities. These measures are assessed by 
courts in their totality to determine whether adequate 
measures have been provided to protect nonsmokers 
from ETS. 

The experience of systems that have implemented 
smoking bans shows that they can be successful, al- 
though they create some manageable problems. The 
Prince George’s County Correctional Center in Upper 
Marlboro, Maryland, implemented a smoking ban and 
reported only a few problems. Prince George’s gradu- 
ally implemented the ban over the course of 3 months, 
in which the amount of cigarettes inmates could buy 
per week from the jail canteen was gradually reduced 
from 20 to 3. In Fairfax County, Virginia, the jail 
implementation period was 6 months, during which 
the number of cigarettes inmates could possess was 
reduced from six packs a week to none. A grace period 
of several weeks usually follows a smoking ban to 
allow inmates the opportunity to use up the tobacco 
products that accumulate. Resulting problems were 
minimal. 

Smoking restrictions may be met with more resis- 
tance from the staff rather than from the inmates. 
Realizing this, one jail offered a sensitizing program 
in which inmates and staff were offered over-the- 
counter nicotine medication to ease withdrawal. Other 
jurisdictions provide acupuncture programs to in- 
mates and staff following a smoking ban. The pro- 
grams helped keep the transition from a smoking to a 
nonsmoking institution relatively smooth and problem- 
free. 


Conclusion 


The Supreme Court in McKinney clearly articulated 
a two-pronged objective and subjective standard to 
determine the constitutionality under the eighth 
amendment of involuntary inmate exposure to ETS. 
Both prongs must be met to show a constitutional 
violation. There are three parts to the objective prong. 
First, plaintiffs must show they are exposed to unrea- 
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sonably high levels of ETS. Second, plaintiffs must 
show that serious future health risks are caused by 
that exposure. Third, plaintiffs must show that the 
involuntary exposure violates evolving standards of 
decency. Under the subjective prong, plaintiffs must 
show the prison officials were “deliberately indiffer- 
ent” to future serious health risks. The Court said that 
“deliberate indifference” may be shown by looking at 
officials’ attitudes and conduct, by analyzing the op- 
erational constraints of the facility, and by examining 
smoking policies adopted by prison officials. The Court 
gave particular emphasis to the notion that a good- 
faith policy may alleviate any possibility of an eighth 
amendment violation. Given these criteria, holding 
prison officials liable for exposure to ETS would not be 
easy. 

The McKinney case places prison administrators on 
notice, however, that they cannot involuntarily expose 
an inmate to unreasonably high levels of ETS without 
the risk of being sued successfully. This does not mean 
that every inmate has a constitutional right to a 
smoke-free prison environment. It does mean that 
prison officials must make good-faith efforts, in ac- 
cordance with the limitations on budgets and space 
considerations, to comply with the wishes of nonsmok- 
ing inmates’ requests to be free from ETS. 


As the scientific evidence mounts that smoking and 
exposure to ETS pose a health hazard, society is adopt- 
ing more restrictions on smokers.“ Experience and 
evidence show that smoking bans in jails and some 
prisons, if properly planned and implemented, do not 
result in chaos, violence, or disorder. It is time for 
prison administrators to seriously consider banning 
smoking in their correctional facilities. By providing 
incentives to quit smoking, creating nonsmoking 
housing units for inmates, instituting a well orches- 
trated smoking education program, and beginning 
smoking cessation classes, prison officials may be able 
to significantly reduce health risks to staff and in- 
mates. These safeguards minimize the problems asso- 
ciated with smoking bans and restrictions. McKinney 
gives prison administrators considerable support to 
implement a policy that is legally defensible, environ- 
mentally protective, and economically sound. 
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Community Corrections and 
the Fourth Amendment 


By STEPHEN J. RACKMILL 
Chief United States Probation Officer, Eastern District of New York 


NUMBER of prisoners under correctional 
authority in the United States at the end of 
1991 reached a record high of 823,414. This 
represented a growth of approximately 150 percent 
since 1980.’ Faced with this astonishing increase, 
authorities have needed to find alternatives to tradi- 
tional incarceration and have sought relief by divert- 
ing many offenders into intensive probation 
supervision programs. These programs have the goal 
of providing meaningful accountability through in- 
tensive contacts that emphasize risk control and 
public protection.” Risk control is emphasized be- 
cause many of these offenders present potential 
safety concerns, as they represent a more difficult 
clientele than that traditionally assigned to proba- 
tion. Consequently, probation systems have been 
obliged to develop nontraditional supervision styles 
that emphasize offender control and introduce sur- 
veillance functions into the supervision process.* A 
recent study assessing the rearrest rate of felons 
placed on probation as a sentencing alternative in 
1986 determined that within 3 years, nearly two in 
three had been either arrested for a new felony or 
charged with a probation violation.* 


Intensive community correctional programs in re- 
sponse to prison overcrowding and escalating costs 
allow for a high risk offender to be released to the 
community under the most restrictive of circum- 
stances.’ Many of these programs do their utmost to 
control clients’ activities with unannounced home vis- 
its, employment visits, checks for drug use, and a close 
working relationship with law enforcement.® Proba- 
tion officers are typically granted a wide range of law 
enforcement powers to ensure the close supervision of 
offenders. Numerous jurisdictions have provided offi- 
cers with the right to carry firearms in conjunction 
with their duties. This oftentimes also includes war- 
rant enforcement services which require officers to 
execute the warrants.’ With the proliferation of com- 
munity corrections programs, special conditions of 
probation and parole have increasingly been imposed. 
As a special condition, many jurisdictions require that 
offenders submit to search at the direction of their 
supervising officers. 


Sentencing judges possess broad power to impose 
regulations designed to promote compliance with law- 
abiding behavior and minimize offender recidivism. 
Throughout the years, there has been substantial 
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litigation concerning the suitability of many of these 
conditions. Often the litigation centers around the 
question of whether the law enforcement require- 
ments of probation impede the ability of offenders to 
exercise constitutionally protected rights. 

In June 1987, the Supreme Court, in a landmark 
case, Griffin v. Wisconsin, 483 U.S. 868 (1987), con- 
cluded that warrantless searches of probationers are 
reasonable within the meaning of the fourth amend- 
ment, but only if they are conducted pursuant to a 
reasonable regulation allowing such a search and 
identifying it as falling within the province of special 
needs of the state. These needs normally justify de- 
partures from the usual warrant and probable cause 
requirements. In Griffin, the Court concluded that 
the probation office would be permitted to infringe 
upon privacy rights of probationers that would not be 
constitutional if applied to the public at large, since 
restrictive probation conditions are intended to en- 
sure that objectives of rehabilitation and community 
protection are simultaneously accomplished.® 

Prior to Griffin, court decisions were based on differ- 
ent rationales concerning the application of the fourth 
amendment to community offenders. This article will 
assess the case law prior to the Griffin decision and 
then analyze litigation in its wake. It will point out 
that there is still substantial inconsistency from both 
the bench and practitioners in developing policy con- 
cerning such issues as minimum standards to justify 
a search, the scope of such searches, as well as the 
mechanisms for appropriate implementation of the 
search. 


Historical Analysis of Search and Seizure Issues 


From an historical perspective, in 1935, Escoe v. 
Zerbst laid a foundation upon which the expansion of 
restrictive conditions of probation was often based. In 
this case, the Supreme Court, addressing a claim that 
arevocation of probation was unconstitutional, stated: 

We do not accept the petitioner’s contention that the privilege 

(probation) has a basis in the constitution, apart from any stat- 

ute. Probation or suspension of sentence comes as an act of grace 


to one convicted of a crime, and may be coupled with such 
conditions in the respect of its duration as Congress may impose. 


Moving from this premise, when the search issue for 
offenders on community supervision was sub- 


sequently addressed, a California court held that the 
residence of a parolee may be searched by the parolee’s 
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supervisor without a search warrant and without the 
parolee’s consent.’° 

During the late 1960’s and early 1970's, warrantless 
searches were generally upheld. Special concerns de- 
veloped, however, when evidence of a new crime was 
obtained as a result of the search. In a case in New 
York, a parole officer obtained a warrant charging a 
parolee with a violation of parole. Thereafter, he went 
to the parolee’s apartment and conducted a 214-hour 
search which yielded controlled substances. The pa- 
rolee was subsequently convicted on the new charge of 
possession of heroin. The conviction was upheld in 
spite of claims of constitutional deprivation." The 
court stated: 

However, a search which would be “unreasonable” if an ordinary 

citizen were involved, might be reasonable if directed against a 

parolee. It would be unrealistic to ignore the fact that parolees, 

as a class, pose a greater threat of criminal activity than do 
ordinary citizens. 

In 1970, a case was decided in which an offender 
named Sperling was illegally searched and arrested 
by New York City police for possession of a firearm. At 
the time, the officers did not know that Sperling was 
under parole supervision, and he was later indicted. 
However, the evidence was suppressed as the fruit of 
an illegal search. Thereafter, Sperling’s parole was 
revoked for possession of the revolver discovered by 
the search. Sperling, at his parole hearing, claimed 
that the parole board should not consider the illegally 
seized evidence. The board, however, disagreed, and 
parole was revoked. In its review of the case, the 
appellate court concluded that there was no need to 
apply the exclusionary rule to parole revocation pro- 
ceedings, and the revocation was upheld.” 

In United States ex rel. Santos v. New York State 
Board of Parole, 441 F.2d 1216 (2nd Cir. 1971), the 
court refused to suppress evidence obtained in a war- 
rantless search by a parole officer in a subsequent 
criminal prosecution. The court submitted that the 
parolee’s fourth amendment rights were necessarily 
less than those of an ordinary citizen. Searches 
against parolees were found necessary to effectuate 
appropriate supervision activities. Furthermore, the 
court rejected the parolee’s argument that his parole 
officer was acting as an agent of the law enforcement 
community in order to enable the police to circumvent 
fourth amendment protections otherwise applicable 
had they investigated him without the parole depart- 
ment’s assistance. The 2nd Circuit noted that: 

To hold that evidence obtained by a parole officer in the course of 

carrying out (his) duty cannot be utilized in a subsequent prose- 

cution because evidence obtained directly by the police in such a 


matter would be excluded, would unduly immunize parolees from 
conviction. 


In 1972, the Supreme Court of the United States 
addressed the issue of the rights of parolees in the 


landmark case, Morrissey v. Brewer, 408 U.S. 471 
(1972). In this case, which related to a revocation of 
parole proceeding in the State of Ohio, the Court 
declared that before parole could be revoked, an of- 
fender was entitled to minimum due process safe- 
guards. The following year, the Supreme Court 
extended to probationers the right to preliminary and 
final revocation hearings under similar conditions as 
those set forth in the Morrissey case.’ 

In Morrissey, the Court determined that an offender 
is entitled to a written notice of the claimed violation 
of parole; disclosure of the evidence against him; an 
opportunity to be heard in person and to present 


‘witnesses and documentary evidence; the right to 


confront and cross-examine adverse witnesses; a neu- 
tral and detached hearing body such as a traditional 
parole board (members of which need not be judicial 
officers or lawyers); and a written statement of the 
fact-finders as to the evidence relied upon and reasons 
for revoking parole. In Gagnon v. Scarpelli, the Court 
mandated that there should be an assessment of the 
need for legal representation on a case-by-case basis 
for all revocations. 

These two decisions addressed and challenged the 
viewpoint that considered parolees and probationers 
to be in legal custody as quasi-prisoners with dimin- 
ished constitutional rights. Additionally, the grace 
doctrine as set forth in Escoe v. Zerbst was totally 
repudiated: 

It is clear at least after Morrissey v. Brewer that a probationer 


may no longer be denied process, in reliance on the dictum in 
Escoe v. Zerbst ... that probation is an act of grace.) 


These two decisions substantially altered the views 
of many courts in regard to offenders’ rights under 
community correctional supervision. The debate re- 
garding fourth amendment rights of probationers and 
parolees thereafter centered around the search war- 
rant requirement with the Courts of Appeals for the 
9th and 4th Circuits as the major protagonists. The 
9th Circuit took the conservative position that war- 
rants should not be required for searches by probation 
and parole officers, as set forth in Latta v. Fitzharris, 
521 F.2d 246 (1975); and United States v. Consuelo- 
Gonzalez, 521 F.2d 259 (1975). 

In Latta, the court held that if a parole officer rea- 
sonably believed that a search was necessary for the 
performance of his duties, he was justified in conduct- 
ing a warrantless search of a parolee’s home. The court 
reduced the standard of reasonableness to a level of 
information that was less than sufficient for a finding 
of probable cause. Even a “hunch” by the officer was 
deemed adequate. The reason that this restriction of 
fourth amendment rights was not deemed unreason- 
able was because the supervising officer was held to 
possess a unique interest in invading the privacy of 


42 FEDERAL PROBATION 


parolees, in order to assure appropriate supervision, 
guidance, and direction. In Latta, the court reasoned 
that harassment or intimidation would not provide 
acceptable reasons to conduct warrantless searches. It 
stated: 
This is not to say that we will uphold every search by a parole 
officer. In a given case, what is done may be so unreasonable as 
to require that the search be held to violate the 4th Amendment. 
For example, harassment or intimidation is not part of a parole 
officer’s job. In short, we do not accept the notion that parole 
officers may conduct full blown searches of parolee’s homes, 
whenever and so often as they feel like it. To do so would 
practically gut the principle that parolees are entitled to some 
privacy. Moreover, it would not advance the goals of the parole 
system. Indeed, it has been suggested that providing parole 
authorities with an unlimited power to conduct indiscriminate 
searches actually undermines the rehabilitation process. 


A lengthy and vigorous dissent to this opinion ar- 
gued that a warrant should be required for parole 
officers since the rehabilitative goals of parole would 
be advanced and not impeded by officers securing 
warrants. 

In a companion case, United States v. Consuelo- 
Gonzalez, 521 F.2d 259 (9th Cir. 1975), the court actu- 
ally invoked the exclusionary rule to suppress 
evidence seized as the result of a consent search. The 
search was based on a special condition of probation 
which was found to be overly broad and violative of the 
probationer’s fourth amendment rights. The offender 
had been placed on probation with the special condi- 
tion that she submit her person and property to search 
at any time upon the request of a law enforcement 
officer. Local and Federal authorities took advantage 
of this condition in a warrantless search which yielded 
the evidence which was eventually suppressed. Al- 
though it ruled that the special condition of probation 
was overly broad and that the search was illegal, the 
court did not substantially compromise its conserva- 
tive position on the fourth amendment rights of offend- 
ers. The judges ruled that the search would have been 
legal if conducted by a probation officer for a purpose 
consistent with the Federal Probation Act. They sug- 
gested for the future that an acceptably worded special 
condition of probation could be: 

That she submit to search of her person and property conducted 


in a reasonable manner and at a reasonable time by a probation 
officer. 


The lead cases on this issue in the 4th Circuit are 
United States v. Bradley, 571 F.2d 787 (1978), and 
United States v. Workman, 585 F.2d 1205 (1978). In 
Bradley, a parole officer, acting on sufficient probable 
cause, conducted a warrantless search of a parolee’s 
home. Evidence was found which resulted in a parole 
revocation and a new criminal conviction. The appel- 
late court reversed the revocation and conviction on 
the grounds that unless an established exception to 
the warrant requirement is applicable, a parole officer 
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must obtain a search warrant, even where the parolee 
has consented to periodic and unannounced visits by 
his parole officer. The court stressed, however, that the 
standards of probable cause which must normally be 
met to obtain such a warrant must be reasonably and 
necessarily reduced due to the special relationship 
between the offender and parole authorities. In reject- 
ing the search and excluding the evidence, the court 
determined that there were no exceptions to the war- 
rant, and the Bradley court directed an entry of a 
judgment of acquittal. 

In United States v. Workman, the 4th Circuit reaf- 
firmed its position in Bradley concerning the warrant 
requirement. It also extended the exclusionary rule to 
probation revocation proceedings. Workman was a 
Federal probationer whose probation officer testified 
at the revocation hearing that he had searched Work- 
man’s storage shed after receiving a report that Work- 
man possessed an illegal distillery. Possession of such 
a distillery was in violation of a specific condition of 
Workman’s probation. The officer had not obtained a 
warrant because he believed he did not need one. The 
court held to the contrary that a warrant was neces- 
sary and excluded the tainted evidence. Thus, in Work- 
man, the court extended the exclusionary rule to 
probation revocation proceedings. 

United States v. Scott, 678 F.2d 32 (5th Cir. 1982), 
relates to postal inspectors who obtained a search 
warrant based upon documents secured during a pa- 
role officer’s visit to an offender’s residence. The evi- 
dence obtained by the officer later yielded probable 
cause for the issuance of a search warrant. The sei- 
zures resulted in a conviction. Assessing the events, 
the Scott court stated: 

The parolee occupies a position intermediate between that of an 

ordinary citizen entitled to be free of intrusion not based on 


probable cause...and that of an incarcerated convictee liable to 
searches at any time for well-nigh any reason. 


During the same year, the 2nd Circuit reversed itself 
in United States v. Rea, 678 F.2d 382 (2nd Cir. 1982), by 
applying the exclusionary rule to a probation revocation 
hearing. The court also recognized that a probationer’s 
fourth amendment protections included the right to be 
free from warrantless searches and thereby extended 
the warrant requirement to probation officers. 

In Rea, during May 1981, a probation officer received 
a telephone call from an anonymous informant indicat- 
ing that the probationer was traveling outside the dis- 
trict and possessed cocaine and a fraudulent baptismal 
certificate. The caller also made allegations of other 
failures to comply with the conditions of supervision. 
After verifying the reliability of several of these allega- 
tions, the probation officer and coworkers visited the 
probationer’s apartment. During the course of a search 
they uncovered a 25-caliber pistol, ammunition, hol- 
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sters, knives, tear gas pellets, marijuana, and a triple 
beam scale. 

Based upon evidence found in the search, Rea’s 
probation was revoked. On appeal, however, the cir- 
cuit court concluded that the probation department 
had violated Rea’s rights by not obtaining a warrant. 
The search was declared invalid. In reaching this 
decision, the court used the balancing test enunciated 
in United States v. Calandria, 414 U.S. 338 (1974). 
Calandria treats the potential injury to the fact-finding 
process as a result of excluding relevant evidence and 
balances it against the possible benefit of deterring 
future unlawful searches by probation personnel. The 
Rea court concluded that the exclusionary rule should 
have been applied and that the warrant requirement 
would not interfere with the effectiveness of the pro- 
bation system. The court, however, failed to recognize 
that probation officers were not and still are not 
authorized to obtain search warrants. The remedial 
device offered by the court for the officers was unwork- 
able because probation officers have no statutory 
authority to obtain search warrants.” 

Some authors, recognizing that probation officers 
are not authorized to secure warrants, have suggested 
that the courts impose special search conditions in 
conjunction with supervision requirements and that 
this would obviate the need for a warrant by the 
probation officer.” 

In 1983, the 11th Circuit, addressing an allegedly 
unconstitutional search condition, made the following 
assessments in Owens v. Kelley: 

A probation condition is not necessarily invalid simply because it 

affects a probationer’s ability to exercise constitutionally pro- 

tected rights. United States v. Conry, 605 F.2d 144, 150 (5th Cir. 

1979). In Conry, the Court adopted the following test to determine 

whether a probation condition imposed by a Federal Court pur- 


suant to the Federal Probation Act, 18 U.S.C. Sec. 3651, is duly 
intrusive in constitutionally protected freedoms: 


The condition must be “reasonably related” to the purposes of the 
act. Consideration of three factors is required to determine 
whether a reasonable relationship exists: 


1) The purpose sought to be served by probation. 


2) The extent to which constitutional rights enjoyed by law 
abiding citizens should be accorded to probation. 


3) The legitimate needs of law enforcement. 


The court concluded that reasonable suspicion is not 
a necessary requirement for the search, since proba- 
tion personnel have a special relationship with offend- 
ers, during which time offenders’ lives and behavior 
may be regulated by the state to an extent that would 
not be permissible under other conditions. 

Although the Owens court rejected the notion that 
probation officers are not to conduct searches as a 
subterfuge for criminal investigations, it nevertheless 
believed that law enforcement officers can lend legiti- 


mate assistance to probation personnel in regard to 
conducting said searches.” 

In Griffin v. Wisconsin, the Supreme Court upheld 
the legality of probation home searches as reflecting a 
special need of the state that may justify departures 
from the usual warrant and probable cause require- 
ments. The Court concluded that because of the spe- 
cial needs of Wisconsin’s probation system, the 
warrant requirement was impractical and justified 
the replacement of the probable cause standard with 
the Wisconsin administrative regulations reasonable 
grounds standard. Thus, the Griffin case determined 
that it was reasonable to use information provided by 
a police officer (whether or not on the basis of firsthand 
knowledge) to support a search by probation person- 
nel. Further, Griffin stated that the probable cause 
requirement would unduly disrupt the probation sys- 
tem by reducing the range of information available to 
the officer and the deterrent effect of the supervisory 
arrangement.” 

In Griffin, the Court upheld the Wisconsin Adminis- 
trative Code that granted state probation officers the 
power to conduct warrantless home searches. Such 
searches, however, required supervisory approval and 
the existence of reasonable grounds to believe that con- 
traband would be present.” Thus, the Supreme Court 
agreed with the lower court’s ruling that the nature of 
probation diminishes one’s legitimate expectations of 
privacy and justifies an exception to the warrant require- 
ment.” 

During 1989, the 8th Circuit addressed the issue of 
whether a condition requiring random searches is rea- 
sonably related to the goals of probation (United States 
v. Schoenrock, 868 F.2d 289 (8th Cir. 1989), and United 
States v. Coone, 868 F.2d 289 (8th Cir. 1989)). In both 
cases, the defendants were given probation with the 
special condition that they permit the probation officer 
to conduct warrantless searches of their home and car. 

Coone and Schoenrock lived together, and a sub- 
sequent search of their premises yielded alcohol and 
cocaine. On appeal, the court found that the probation 
conditions were reasonably related to the objectives of 
the sentencing court. Thus, these cases followed the 
lead in Griffin and further established the validity of 
warrantless searches by officers when a condition was 
provided but narrowly fitted to the needs of a particu- 
lar offender. This view was further supported in 
United States v. Wryn, 952 F.2d 1122 (9th Cir. 1991); 
United States v. Giannetta, 909 F.2d 571 (1st Cir. 
1990); and United States v. Robinson, 857 F.2d 1006 
(5th Cir. 1988). 

In United States v. Giannetta, the scope of the search 
became an issue when the officer, upon discovering 
evidence that the defendant was engaged in fraud, 
expanded the scope of the search to the entire house. 
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Although the search was held reasonable, its scope 
was at issue since there was no warrant describing the 
articles that the probation officer was attempting to 
locate.” 


Collateral Problems Implementing 
Search Conditions 

In that a number of courts have adopted the position 
that a reasonable suspicion standard is all that is 
necessary for a search pursuant to a valid condition, 
other issues have emerged regarding the authority of 
the probation officers. Officer safety is of paramount 
concern. 

Probation officers do not necessarily possess the full 
powers and responsibilities of police officers. Yet, pro- 
bation officers’ limited authority over offenders poten- 
tially has a substantial impact upon their safety in 
conducting a search, since courts have viewed their 
authority to search as similar to that empowering 
administrative searches. However, rather than ad- 
dressing building violations or safety codes, as is typi- 
cal in administrative searches, probation officers 
conduct quite a different kind of search that promotes 
goals to rehabilitate offenders and protect the public 
from them. In dealing with an offender population, 
officers must be equipped to perform protective 
sweeps for safety purposes. Specific conditions may 
give probation officers the authority to search entire 
buildings without the protection afforded to other law 
enforcement agents. 

At issue are the probation officers’ options to ensure 
their safety. Authority for police officer protection is 
enunciated in Terry v. Ohio, 392 U.S. 1 (1968) and 
Michigan v. Summers, 442 U.S. 692 (1981). The latter 
case held that the police could detain individuals on 
the premises while a search was being conducted. 
Probation officers do not have the same authority to 
detain individuals in order to secure the location and 
prevent the destruction or disappearance of evidence. 

One solution would be to have law enforcement 
personnel accompany probation officers. However, 
such assistance could raise the accusation that proba- 
tion officers act as “stalking horses” for the police who 
can use probation officers in order to circumvent the 
need for a warrant. Although the police would be 
present primarily for the probation officers’ protection, 
possibly they could actually participate in and direct 
the searches based upon their more extensive experi- 
ence and expertise.” 

Officers are not always comfortable with their duty 
to conduct searches. A survey of Wisconsin probation 
agents determined that they disliked searching of- 
fenders and only conducted approximately two full- 
blown searches yearly. There was a high degree of 
discomfort, anxiety, and fear on the part of many of 
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these probation agents. They were generally con- 
cerned with community protection rather than reha- 
bilitation when they initiated a search.” 

Probation officers’ authority to carry firearms is an 
issue affecting searches. A survey of Federal probation 
and parole offices conducted by the United States Parole 
Commission in order to assess the feasibility of imple- 
menting a search condition revealed that of 93 districts, 
only 54 fully authorized officers to carry firearms. This 
issue was further complicated when it was determined 
that in certain states probation officers had no statutory 
authority either to serve as peace officers or to carry 
weapons. Additionally, there is no Federal statute in 
place for granting such authority. This matter was ad- 
dressed by the Judicial Conference in March 1975, when 
a firearms policy for probation officers was adopted.” 
The Parole Commission further determined that there 
was no consistent training in the districts regarding 
search and seizure. It found that there was constant 
concern for officer safety and an inability to arrest or 
forcibly detain offenders if contraband were found with- 
out police assistance.” 


If a probation department opts to utilize search and 
seizure in conjunction with its supervision activities, 
the department has to develop and adopt a comprehen- 
sive policy which would ensure safety and minimize the 
possibility of any collateral liability. As more drug 
offenders are being diverted to probation and super- 
vised release sentences, many courts and parole boards 
are amending their policies to permit and regulate 
searches. 


In this era of intensive supervision, there appears to 
be a body of reliable authority defining the parameters 
of constitutionally sanctioned warrantless searches by 
community corrections personnel. Despite the exist- 
ence of such a tool, probation and parole officers still 
remain at risk because of significant ambiguity and a 
lack of information concerning the permissible scope of 
such searches, the officer’s capacity to control the 
search scene, and third party restraint. 


In the event that probation and parole departments 
incorporate searches as an integral component of their 
supervision strategies, they must initiate extensive 
training and secure the funding necessary to support 
the increased law enforcement functions. Probation 
officers currently lack protective equipment. They have 
only minimal self-defense training, may not be armed, 
and are ill-equipped to conduct searches, as they pos- 
sess little understanding of chain of custody proce- 
dures. 


The present confusion and ambiguity of the proba- 
tion/parole officer’s role as perceived by the bench and 
legislatures, coupled with a growing emphasis upon 
social control, require that correctional administrators 
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carefully examine the complexities of search and sei- 
zure before risking the safety of their officers in the 
field. 
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A Study of Attitudinal Change Among 
Boot Camp Participants 
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LTERNATIVES TO incarceration have been 

adopted in many jurisdictions to address the 

problem of prison crowding (Burton, Dunaway, 
& Kopache, 1993; Johnson, Dunaway, Burton, Mar- 
quart, & Cuvelier, 1993; Burton, Marquart, Cuvelier, 
Hunter, & Fiftal, 1993; Dilulio, 1987). In the State of 
Texas, prisoner population growth is at its highest 
level ever. More than 50,000 adult inmates now are 
housed within the Texas Institutional Division Units 
(Texas Department of Criminal Justice, 1991). 

In light of the alarming expansion of offender popula- 
tions, community diversion programs for criminal offend- 
ers have emerged (see Johnson et al., 1993). As a means to 
handle offenders, jurisdictions increasingly have turned to 
creative community-based diversionary programs such as 
electronic monitoring (Schmidt, 1989), restitution 
(Galaway, 1977), house arrest (Lilly, Ball, Curry, & Smith, 
1992; Cooprider & Kerby, 1990; Ball, Huff, & Lilly, 1988), 
half-way house commitments (Latessa & Allen, 1982), and 
boot camp programs (MacKenzie & Ballow, 1989; 
MacKenzie & Shaw, 1990). 


The use of boot camp programs to satisfy the need for an 
intermediate sanction has gained in popularity with more 
than half the states presently operating boot camp pro- 
grams (see MacKenzie & Ballow, 1989). The increased use 
of boot camp intervention is timely for several reasons. 
First, a sentence to boot camp satisfies both the public's 
demand for punishment and provides skills to offenders to 
help them reintegrate into society (Burton et al., 1993; 
Lambert, 1990; MacKenzie & Shaw, 1990; cf. Morash & 
Rucker, 1990). Second, according to Sechrest (1989) and 
Samaha (1991), boot camps reduce problems associated 
with total institutionalization, while reducing the substan- 
tial costs of long-term confinement. 


The Harris County, Texas, Boot Camp 
CRIPP Program 


Although previous research has assessed the merits 
of boot camp programs for offenders, continued evalu- 
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ation of the various dimensions of boot camp programs 
and participants is important. The study described 
here assesses the value of the boot camp experience 
for young felony offenders sentenced to a boot camp 
program in Harris County (Houston), Texas. Specifi- 
cally, the study measures the degree of attitudinal 
change among probationers participating in the Har- 
ris County, Texas, Courts Regimented Intensive Proba- 
tion Program (CRIPP) boot camp program. CRIPP, 
implemented in May 1991 to handle convicted criminal 
offenders under probation supervision, is a community- 
based correctional program for convicted offenders ad- 
ministered by the Harris County Community 
Supervision Corrections Department (CSCD). The Har- 
ris County Sheriff's Department provides drill instruc- 
tors (DI’s) to supervise boot camp participants and 
provides security and custody staff for the CRIPP pro- 
gram. 

Following a military model, boot camp participants are 
grouped together in a cohort of 48 members, who remain 
together for a 90-day period. CRIPP probationers are 
provided an array of services to meet medical, vocational, 
physical, and social (including drug and alcohol counsel- 
ing) needs. 

Medical Services. Probationers sentenced to the CRIPP 
boot camp program undergo an extensive medical exami- 
nation prior to arrival. Once at the boot camp, probation- 
ers with physical limitations preventing their 
participation are referred back to the sentencing court. 
Probationers are also provided medical counseling serv- 
ices such as AIDS counseling and anonymous and volun- 
tary HIV testing. 

Vocational Services. Probationers are provided oppor- 
tunities to participate in vocational skills training. The 
boot camp program makes available a computer lab and 
teaches probationers basic computer literacy skills. 

Physical Training. Given the militaristic nature of the 
boot camp environment, paramilitary training (in the 
form of physical conditioning) constitutes most of the 
probationers’ activities in the program. 

Social Skills. Boot camp participants may choose to 
undergo drug and alcohol counseling. These services, 
provided by workers from the county health department 
and the probation department, are designed to enable 
probationers to control their illegal actions and break the 
cycle of chemical dependency. 

The goals of the aforementioned services are to im- 
prove each probationer’s ability to function in a law- 
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abiding fashion upon completion of the CRIPP boot camp 
program. Upon release, probationers are transferred to 
“superintensive” probation supervision. “Superinten- 
sive” probation is a 90-day supervision plan in which 
probationers have daily contact with probation officers 
for the first 30 days, biweekly contact the second 30 
days, and one contact weekly for the last 30 days. 


Purpose of Study 


Previous studies assessing boot camp participants’ 
attitudes have been limited in several respects. They 
have based their conclusions on small samples (for 
example, MacKenzie & Shaw, 1990) or have focused 
only on state-level programs (MacKenzie & Ballow, 
1989; see also Sechrest, 1989). 

In the study described in this article, we sought to 
improve on previous assessments in several ways. 
First, our study employs a county-level boot camp 
program administered by a county department. This 
study is important in that unlike the majority of pre- 
vious evaluations which have focused only on state- 
operated boot camp programs, this study seeks to 
determine the ability of a “locally” -operated boot camp 
to change probationer attitudes. Second, the study 
examines a greater range of crucial probationer atti- 
tudes than does earlier research. Finally, the analysis 
includes more cases than any previous investigation, 
i.e., the entire population of offenders sentenced to an 
urban county’s boot camp program. 

The aim of this study is to determine whether the 
boot camp experience alters offender attitudes as 
measured upon entry and exit of the program. The 
study measures attitudinal change in the areas of 
coping/self-control, perceptions of boot camp staff, and 
the benefits of participating in drug and alcohol coun- 
seling and AIDS counseling. Probationer attitudes are 
also assessed by measuring changes in opinions to- 
ward the CRIPP program, perceptions of future oppor- 
tunities, and the quality of relations with family and 
friends. 


Methodology 


Toassess the effect of experiencing the CRIPPboot camp 
program, we developed both incoming and exit surveys to 
measure the degree of attitudinal change in the popula- 
tion of CRIPP boot camp probationers attributable to their 
CRIPP program participation. Accordingly, the data con- 
tain matched responses to an incoming and outgoing 
survey instrument assessing participants’ attitudes cov- 
ering eight individual-level and program dimensions. 

During September 1, 1992, through March 1, 1993, 
surveys were administered to CRIPP boot camp partici- 
pants.’ This data collection process yielded a population 
of 389 matched cases (e.g., probationers who completed 
both the incoming and outgoing surveys) to be analyzed 


statistically in this study. This analysis will indicate 
any significant degree of attitudinal change of the 
population of probationers completing the entire 
CRIPP program. 


Data Characteristics 


The current study includes responses from 389 
matched incoming and outgoing surveys. For proba- 
tioners in the current analysis the age range was 17 
to 24 years of age with 57 percent being age 19 and 
under. The majority of probationers were black (42 
percent), 35.5 percent were white, 21.5 percent were 
Hispanic, and 1 percent were Asian. Further, 49 per- 
cent were sentenced for nonviolent offenses, 31 per- 
cent for drug-related offenses, and 20 percent for 
violent offenses. 

Attitudinal change was assessed in the areas of 1) 
perceptions of boot camp staff, 2) alcohol/drug counsel- 
ing, 3) AIDS education/counseling, 4) perceptions of 
the boot camp program, 5) perceptions of the boot 
camp as a place of punishment and rehabilitation, 6) 
perceptions of future opportunities, 7) interpersonal 
relations with friends and family, and 8) indicators of 
self-control, impulsivity, and individual coping skills. 
Statistical analyses (t-tests) were conducted to exam- 
ine significant changes in the responses of the popula- 
tion of CRIPP probationers when entering the 
program and at time of completion. 

In each of these eight domains, probationers were 
asked a series of questions with a Likert response set 
ranging from 6 to 1. Accordingly, probationers answer- 
ing a “6” to an item were indicating strongly agree, 
while a response of “1” indicated strongly disagree 
with a statement. Additionally, questions asked on 
incoming surveys were modified slightly to be appro- 
priate for the outgoing survey. The content of the 
questions, however, was not altered. 

Perceptions of Boot Camp Staff. Seven questions in 
the survey examined probationers’ perceptions of the 
CRIPP drill instructors and staff. For example, evalu- 
ation measures included items assessing the degree of 
respect for staff, the ability to handle criticism, ‘and 
attitudes toward authority figures. Table 1 indicates 
that all seven items used to assess probationers’ atti- 
tudinal change in the area of perceptions of boot camp 
staff are statistically significant. 

Moreover, as reported in table 1, for each item the 
attitudinal change is in the predicted direction. For 
example, with the last item, probationers in the out- 
going survey more strongly disagree with the state- 
ment: “I do not respect my DI as a person.” Thus, the 
data suggest that respect increases through participa- 
tion in the program and interaction with the DI. Also, 
from the interaction with the DI and over the course 
of the program, probationers come to view their DI as 
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TABLE 1. PROBATIONERS’ PERCEPTIONS OF BOOT CAMP STAFF 
Item: Incoming Outgoing Probability 
Mean Mean 
What they dished out in here has made me not want 1.58 5.39 .000* 
to be a criminal. 
The physical training part of this place was not a 2.43 1.57 .000* 
problem in getting out of here. 
I handled the staff here telling me what to do. 1.98 5.18 .000* 
Criticism makes me nervous. 3.07 2.89 .044** 
I feel self-conscious and uncomfortable when in the 3.32 2.93 .000* 
presence of those whom I consider to be my superiors. 
I think that my DI understands my feelings and problems. 2.68 4.47 .000° 
I do not respect my DI as a person. 2.35 1.49 .000* 


*=p<.01 
**=p >.01 to .05 
N = 389 matched CRIPP probationers 


TABLE 2. PROBATIONERS’ PERCEIVED BENEFITS OF ALCOHOL AND DRUG COUNSELING 


Item: 


Incoming Outgoing Probability 
Mean Mean 
Drug counseling allowed me to kick my illegal drug use. 3.58 4.72 .000* 
The drug counseling here is going to be a waste oftime. 2.42 1.93 .000* 


*=p <.01 


N = 389 matched CRIPP probationers 


someone who understands their problems and feelings. 
This finding suggests that DI’s may be serving as posi- 
tive role models and figures to be “looked up to” by CRIPP 
probationers. 

Alcohol and Drug Counseling. Incoming probationers 
were asked questions regarding the extent of their pre- 
vious drug and alcohol involvement and whether they 
feel related counseling would be beneficial in stopping 
these habits (see table 2). Outgoing probationers are 
asked the same questions, along with questions meas- 
uring their anticipated reinvolvement with illegal 
drugs and alcohol. Also, this group was asked to assess 
the effectiveness of drug and alcohol counseling serv- 
ices provided by the boot camp program. 

Table 2 reveals that both of the two items assessing 
the perceived effectiveness of probationers’ continued 
drug use are statistically significant. In fact, proba- 
tioners believed that counseling will enable them to 
“kick their habit” and that counseling is not a waste of 
time—suggesting a positive effect of the CRIPP pro- 
gram. 

AIDS Education and Counseling. The survey also 
contained items measuring the perceived risk of 


contracting HIV and whether probationers’ lifestyles 
increase such risk. Table 3 reveals that AIDS educa- 
tion/counseling services, as employed in their present 
form, were not statistically significant. That is, the 
data suggest that this service has not made a positive 
and significant change in attitudes of CRIPP proba- 
tioners voluntarily participating in HIV educa- 
tion/counseling services. 


Perceptions of Boot Camp Program. CRIPP proba- 
tioners were asked their overall perceptions and opin- 
ions regarding the boot camp program. For example, 
probationers at both incoming and outgoing points 
were surveyed to determine how challenging the pro- 
gram is, the helpfulness of CRIPP training, and 
whether they thought prison would have been a better 
alternative than a sentence to the boot camp. 


Table 4 reports that CRIPP participants viewed the 
program as helpful. Further, they thought it would 
make a positive change and would rather receive the 
benefits of the program than be in prison. Overall, 
probationers demonstrated a positive and favorable 
view of the boot camp program as a means of curbing 
any potential future criminal behavior. 
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TABLE 3. PROBATIONERS’ OPINIONS OF AIDS EDUCATION AND COUNSELING 


Incoming 
Mean 


Outgoing 
Mean 


Probability 


Given my behaviors, my chance of getting AIDS is low. 


A large number of people are guilty of bad sexual 
conduct. 


4.22 4.28 


4.14 4.21 


N = 389 matched CRIPP probationers 


TABLE 4. PROBATIONERS’ PERCEPTIONS OF BOOT CAMP PROGRAM 


Incoming 
Mean 


Outgoing 
Mean 


Probability 


This place really won't do anything for me. 


Places like this are only tough on the “outside” but 
are really easy to get through. 


The CRIPP training was not helpful. 


I'd rather be in prison than in this place. 


2.20 


3.04 


2.02 


1.88 


*=p< 
N = 389 matched CRIPP probationers 


TABLE 5. PROBATIONERS’ PERCEPTIONS OF THE BOOT CAMP AS PLACE OF PUNISHMENT 
OR REHABILITATION 


Incoming 
Mean 


Outgoing 
Mean 


Probability 


Maybe my being here will make me a better person. 


As I see it, this place exists to punish people for their 
crimes. 


90 days in this program was enough time to change a 
person like me. 


5.03 5.37 


3.28 2.56 


*=p< .01 
N = 389 matched CRIPP probationers 


Perceptions of the Boot Camp as a Place of Pun- 
ishment and Rehabilitation. Items contained in 
table 5 measured probationers’ incoming and out- 
going attitudes toward the boot camp program as 
a source of punishment and/or rehabilitation. Ac- 
cordingly, participants were asked whether they 
viewed CRIPP as a place to punish people for their 
crimes, whether the program can change people, and 
whether completion of the CRIPP program makes an 
individual a better person. 


Table 5 reports that of these three measures, all 
produced significant attitudinal change in proba- 
tioners. The lower mean (from incoming to outgoing 
surveys) for the item assessing the view that the 
place exists primarily to punish people illustrates 


how probationers come to see the place as being more 
than just a place to punish and may in fact see it as a 
place to reform offenders. This is further illustrated 
by the significant finding for the item which measures 
probationers’ opinion that CRIPP has the capabil- 
ity to positively change people. 


Perceptions of Future Opportunities. To assess 
probationers’ perceptions of their future opportu- 
nities, questions in table 6 measured their opin- 
ions about going to college and obtaining a regular 
job. Given that boot camp staff stress personal 
responsibility and the importance of setting and 
achieving personal goals, these questions measure 
the degree to which probationers aspire to posi- 
tive/reintegrative goals. 
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TABLE 6. PROBATIONERS’ PERCEPTIONS OF FUTURE OPPORTUNITIES 


Item: Incoming Outgoing Probability 
Mean Mean 

My chances for ever going to college are low. 2.86 2.47 .000* 

I can’t seem to hold a steady job. 2.62 2.40 .014** 

Someday, I would like to have a college education. 5.43 5.49 311 

*=p<.0l 


**=p> .01 to .05 
N = 389 matched CRIPP probationers 


TABLE 7. PROBATIONERS’ INTERPERSONAL RELATIONSHIPS WITH FRIENDS AND FAMILY 


Item: Incoming Outgoing Probability 
Mean Mean 

Most of the time I feel like a follower of others. 2.60 2.50 .233 

My friends led me into a life of crime. 2.83 2.67 .084*** 

My present family life is bad. 2.28 1.80 .000* 

*=p< 


**=p> .01 to.50 
***=p> .05to.10 
N = 389 matched CRIPP probationers 


TABLE 8. PROBATIONERS’ LEVEL OF SELF-CONTROL, IMPULSIVITY, AND 


INDIVIDUAL COPING SKILLS 
Item: Incoming Outgoing Probability 
Mean Mean 
It is natural to get upset by the errors and stupidities 4.04 4.00 .595 
of others. 
I feel that many people could be described as victims 3.86 3.73 .139 
of circumstances beyond their control. 
My personal appearance and looks are important tome. 5.42 5.62 .001* 
I shrink from facing a crisis or difficulty. 2.89 2.65 .005* 
It makes me angry and upset when other people 3.70 3.65 .575 
interfere with my daily activities. 
I did most of my crimes trying to impress other people. 2.32 2.50 .039** 
I get impatient and begin to fume and fret when other 3.51 3.08 .000* 
people delay me unnecessarily. 
When I’m in a group, I’m always afraid I might say or 3.07 2.37 .000* 
do something wrong. 
*=p< 


**=p> .01 to .05 
N = 389 matched CRIPP probationers 
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Table 6 reports responses to questions on both 
the incoming and outgoing surveys to determine 
whether boot camp participation shapes future 
perceptions of opportunity. We found that boot 
camp participants entered the program assuming 
that they had minimal future opportunities but left 
the program believing the future held greater op- 
portunities to achieve success in the areas of work 
and education. 

Interpersonal Relationships With Friends and 
Family. Items in table 7 assess probationers’ rela- 
tionships with friends and family members before 
and after completing the program. These questions 
also identify both positive and negative aspects of 
these relationships which are potentially crime- 
producing. 

Table 7 reports that of the three questions asked 
of probationers, two generated significant results. 
That is, after completing the CRIPP program, pro- 
bationers’ outlook on their family life had im- 
proved. Second, after completing the program, 
probationers come to realize that their friends led 
them into crime. Accordingly, the data at hand 
suggest that DI’s emphasize that probationers 
should be careful in selecting friends and associ- 
ates. If probationers accept the need for such cau- 
tion, they will have effectively identified a 
potential source of criminality—involvement with 
criminal associates. This rationale fits neatly into 
a goal of the program to make individuals account- 
able and responsible for their actions. 

Self-Control/Impulsivity/Individual Coping Skills. 
Another area investigated in the incoming and outgo- 
ing surveys was probationers’ level of coping skills, 
self-control, and degree of impulsiveness. The survey 
questions were designed to assess the amount of indi- 
vidual-level change in probationers after completing 
CRIPP. 

In table 8, of the eight questions asked of probation- 
ers, five produced significant and positive findings. 
Table 8 reveals that CRIPP graduates demonstrated 
greater self-control and better coping skills than they 
did when they first entered the program. Additionally, 
according to these data, they appear to be less impul- 
sive and more in control of their personal situations. 


Discussion 


The aim of this evaluation of the CRIPP boot camp 
program is to measure the degree of attitudinal 
change in probationers before and after their experi- 
ences in the program in eight key individual and 
programmatic areas. An assessment of the data sug- 
gests that the CRIPP program is making a significant 
and positive attitudinal change in probationers who 
complete the program. 


Further, the findings from this study suggest that 
probationers have more favorable attitudes upon com- 
pletion of the program than they do when entering the 
boot camp facility. Most notably, the data suggest that 
the CRIPP program has improved offenders’ relation- 
ships with family, has led probationers to view more 
favorably the CRIPP program, has instilled in proba- 
tioners more positive perceptions of their future oppor- 
tunities, and has caused probationers to perceive 
themselves as having greater self-control and less 
impulsiveness. 

Moreover, the positive effects of CRIPP participation 
are evidenced in all areas except the AIDS counsel- 
ing/education services. This finding may be attributed to 
the fact that not all probationers use these services 
regularly. Accordingly, probationers may have only par- 
ticipated sporadically and may not have formed an opin- 
ion. 

Some commentators have questioned whether a sen- 
tence to a boot camp program effectively reforms offend- 
ers (cf. Morash & Rucker, 1990), while others have 
contended that boot camp programs (and similar inter- 
vention programs) are destined to fail and are ineffective 
at reducing future law-violating behavior. While this 
study did not address the issue of recidivism, our find- 
ings do reveal a positive attitudinal change among a 
population of boot camp participants completing the 
Harris County, Texas, CRIPP program. 

Thus, the question remains: do intervention programs, 
such as boot camps, affect or shape “critical attitudes” of 
offenders? Our findings suggest that the CRIPP boot 
camp experience did positively change probationers’ at- 
titudes in crucial areas, which may potentially shape the 
likelihood of future criminality. While critics claim boot 
camps are ineffective, perhaps the focus of their criti- 
cisms should not be directed toward specific offender 
intervention programs—instead, attention should be fo- 
cused on the quality and nature of “aftercare” services 
former boot camp participants receive. 

Ideally, if boot camp programs successfully change 
offender attitudes and aftercare/followup strategies 
are efficiently applied, perhaps boot camp programs 
will become a viable alternative to full incarceration 
for offenders. On the other hand, in the absence of 
“intensive” quality “aftercare” programs, boot camp 
participation alone will likely fail—as have similar 
correctional treatment programs—as a solution to re- 
forming offenders (cf. Gendreau & Ross, 1979; Finck- 
enauer, 1982). For example, when reviewing 
evaluation studies assessing correctional treatment 
programs, Gendreau and Ross (1979, p. 485) found 
that “intensified services” provided to offenders in- 
crease the likelihood of successful offender reforma- 
tion. To meet this goal, the Harris County Community 
Supervision and Corrections Department will con- 
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tinue intensive aftercare of released boot camp partici- 
pants by transferring probationers to “superintensive” 
probation supervision. 

As a suggestion for future investigations evaluating 
the merits of boot camp programs, the availability and 
quality of aftercare programming for offenders follow- 
ing a boot camp commitment must be addressed. In- 
stead of measuring the success of boot camp 
intervention against only recidivism rates, evaluation 
researchers must also measure the degree of offenders’ 
participation in superintensive probation, interper- 
sonal and family counseling, and employment serv- 
ices. Without taking this total approach, it is probable 
that researchers will find that the boot camp experi- 
ence, when considered independent of aftercare, will 
perhaps fall by the wayside as just another ineffective 
correctional “panacea” (cf. Finckenauer, 1982) similar 
to many previous offender intervention programs. 


NOTE 


‘The 389 matched cases for the 6-month period were of a total of 
401 potential subjects. The attrition of 12 probationers was due to 
physical limitations, illness, and rules infractions, which prevented 
these 12 individuals from completing the program. 
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Success/Failure of Group Home Treatment 
Programs for Juveniles 


By BAHRAM HAGHIGHI AND ALMA LOPEz* 


IGNIFICANT CHANGES have occurred in the 

juvenile justice system in the last several dec- 

ades. Due to recent emphasis on rehabilita- 
tion, reform, and, above all, concern for the welfare 
of young offenders, the juvenile justice system has 
employed a wide variety of options in treating young 
offenders (Cole, 1989). Optimism about rehabilita- 
tion and dissatisfaction with the traditional “lockup” 
in detention homes has caused many to consider 
residential treatment and the rehabilitation of juve- 
niles in a family-type center rather than conven- 
tional incarceration (Dattilio, 1982; Pabon, 1985; 
Martin, 1987); The popular trend, therefore, has 
been deinstitutionalization of young offenders (Mar- 
tin, 1987; Dussault, Knudten, & Bowker, 1979). Due 
to this dominant philosophy, group home treatment 
programs, one of oldest options in treating young 
offenders (McCartt & Mangogna, 1976), gained a 
special momentum during the 1960’s and 1970's (We- 
ber, 1981). The availability of Federal dollars, the 
rising concern of numerous child-caring institutions, 
and, above all, the dissatisfaction with detaining ju- 
veniles have caused group homes to proliferate as a 
viable alternative and supplement to juvenile insti- 
tutions (Weber, 1981). 

Unlike many alternatives for juveniles, group homes 
have been recognized for providing a family-type at- 
mosphere where the youth and house parents (coun- 
selors and case workers) often establish the same 
warm and intense ties that one would hope to find in 
healthy families (Duffee, 1989; Gilliand-Mallo & Judd, 
1986). Stewart and associates (1986), by tracing 906 
juvenile offenders in a 3-year period, recorded that 
such family-type atmosphere has a significant impact 
on the recidivism rate of juvenile offenders. Group 
home treatment programs, as they found, are particu- 
larly effective when first-time offenders are referred 
to such programs. Similarly, Gaier and Sarnacki 
(1976) suggested that group home treatment is an 
effective approach in interrupting delinquent behav- 
ior, since it is designed to alter the delinquent’s envi- 
ronment and provide a meaningful family-type 
setting. According to Murray and Dox (1979), institu- 
tions have a greater “suppression” rate on subsequent 
arrests than do group home treatment programs. 


*Dr. Haghighi is assistant professor, Criminal Justice De- 
partment, University of Texas-Pan American. Ms. Lopez is 
case analyst, Ohio Adult Parole Authority. 


Group home treatment programs are also recog- 
nized for their cost efficiency in providing a workable 
alternative for unruly and delinquent children. At the 
time that most local governments are pressed with 
budgetary concerns, group home treatment programs 
are viewed as a promising alternative. One recent 
investigation by the Department of Justice regarded 
group home treatment programs as a viable option in 
saving the juvenile justice system from budgetary 
problems (Soler, 1987). The investigation further re- 
vealed that group home treatment programs have 
been appealing to juvenile court judges due to both 
their effectiveness in treating young offenders and 
their cost efficiency. 

Despite these developments, recently group home 
treatment programs have come under criticism. A 
steady increase in the rate of serious offenses commit- 
ted by juveniles has encouraged many to conclude that 
the group home phenomenon has failed to live up to 
its intent. Some believe that group home treatment 
programs, the same as other alternatives in the juve- 
nile justice system, have failed to produce a significant 
difference in overall rate of delinquency (Elliott, 1980). 
As a result, the recent “get tough” approach has in- 
spired many states to rethink their liberal stance, thus 
replacing the group home treatment approach with 
the traditional incarceration option (Diegmueller, 
1987). What appears to have emerged from the dissat- 
isfaction with group home treatment programs is the 
combination of punishment with the dominated reha- 
bilitation philosophy. Some states, such as Washing- 
ton, Colorado, and Delaware, have already “adopted 
legislation that focuses more on punishing the juvenile 
delinquent” (Diegmueller, 1987, p. 22). 

In this article, therefore, the success/failure of group 
home programs in treating and reforming juvenile 
delinquents is reexamined. Special attention is given 
to identifying the underlying factors leading to the 
success/failure of such programs. By comparing the 
juveniles’ backgrounds and their dispositions as to 
type of treatment, suggestions are made to maximize 
the success of such treatment facilities, consequently 
reducing the rate of recidivism by those treated in 
group home treatment settings. 


The Treatment 


The group home treatment program in this study 
was established in the mid-1970’s by a local juvenile 
probation officer due to his dissatisfaction with the 
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local juvenile court’s referral of the majority of unruly 
and delinquent children to state facilities. The pro- 
grarn began by housing a few unruly, disturbed, and 
runaway children in the 1970’s and later accepted 
juveniles with various problems and backgrounds in 
the 1980’s. The program started with a few hundred 
dollars donated by local businesses and grew to have 
an operational budget of over $350,000 in the late 
1980's. Despite the rapid growth in a short period, the 
program solely functions on donations and charitable 
contributions by citizens and local businesses without 
relying on local or state funds. 

The treatment program rests on providing a thera- 
peutic community, elevating children’s self-esteem, 
reducing stress, and providing group orientation. The 
program offers community service projects (helping 
senior citizens, beautifying the community, etc.), as- 
sists in obtaining employment, organizes athletic ac- 
tivities, and helps residents with educational and 
vocational programs. Overall, the program centers on 
building a positive mind and respect for others. In 
particular, being in a position to provide service to 
others enables the juvenile to be a help rather than a 
hindrance. 


Methodology 


During a 2-year period (January 1, 1988-December 
1990), a total of 410 juveniles were referred to a group 
home treatment program in a midwestern state. Ju- 
veniles were referred by the local juvenile court, juve- 
nile probation department, or alternative schooling for 
juveniles, or they were directly placed in the group 
home program by parents or school officials. The in- 
take reflected 304 referrals from the juvenile court, 
with the rest placed at the center by other sources. The 
average stay for residents was 5 weeks, ranging from 
a 1-week stay up to 12 months. The program is a 
52-bed center which usually is fully used by the juve- 
nile court due to recent overcrowding in the state 
detention facilities. Of the total 304 referrals by the 
juvenile court to the facility, 152 residents were ran- 
domly selected for this analysis. 

While most group home treatment programs exer- 
cise some degree of discretion in selecting nonviolent 
and nonaggressive children, this particular program 
has accepted all types of referrals regardless of their 
delinquent activity, prior incarceration, or the type of 
offense they have committed (with the exception of 
murder). In fact, a majority of residents were referred 
to the group home treatment program subsequent to 
unsatisfactory results from probation, detention, and 
other alternatives in the juvenile justice system. 

Despite disagreement among experts as to how a 
program should be evaluated and what factors should 
be included in assessing the success/failure of a pro- 
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gram, a great majority of researchers believe that such 
spectrum must include the goals the program intends 
to accomplish. In that respect, the end result or the 
interruption in delinquent behavior has been recom- 
mended as a valid indicator in measuring the suc- 
cess/failure of a program. One group home director 
defined his success by “children being able to return to 
normal lives in the community . . . to adopt a normal 
life-style where they can be responsible, where they 
can have a family, where they can keep jobs, and act 
in their own best interest” (Finckenauer, 1984, p. 218). 


Since the goal is to reform delinquent juveniles and 
the purpose is to deter children’s involvement in future 
delinquency, juvenile treatment programs are repeat- 
edly examined based on their effectiveness in keeping 
young offenders from repetition of delinquent acts. In 
that sense, recidivism and reappearance in the juve- 
nile justice system is commonly ranked as a “failure” 
of rehabilitative efforts, while the absence of such 
return is classified as “success” of the treatment pro- 
gram. 


In this study two factors were chosen in determining 
the “success/failure” dichotomy. First, the residents 
were routinely evaluated by program staff (probation 
officers, counselors, or case workers), reflecting the 
youngsters’ performance during the treatment pro- 
gram and predicting their performance in the future. 
The juveniles were categorized as either “improved,” 
meaning gaining continuance in the treatment pro- 
gram or preparation to be referred to their families, or 
“failed/no change,” reflecting the ineffectiveness of the 
treatment program in changing their delinquent per- 
sonality. The latter category was commonly an indica- 
tion that the child attempted to escape, engaged in 
fighting with other children, disobeyed the house 
rules, or engaged in a delinquent act. The “failed/no 
change” commonly resulted in referral of the child to 
amore appropriate agency. In our analysis, “improved” 
juveniles were defined as “success” while the latter 
categories were grouped as “failure.” Secondly, reap- 
pearance of the individual in the juvenile justice sys- 
tem (after release from the group home treatment 
program) was an indicator in reassessing the prior 
evaluation. 


Results 


Of the 152 reviewed cases, 95 (62.5 percent) success- 
fully completed the group home treatment program. 
This group was evaluated as “improved” by program 
staff and did not reappear in the juvenile court system 
until the age of 18. The remaining 57 (87.5 percent) of 
the cases failed the program, reflecting that they were 
either referred to another agency or had committed a 
delinquency subsequent to release from the group 
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home treatment program. The sample included 31 
girls and 121 boys, reflecting 94 whites and 58 blacks. 

The analysis of the data revealed that the suc- 
cess/failure of the group home program depends highly 
on when the juveniles were referred to such treatment 
program. As shown in table 1, prior treatment of the 
juveniles was a significant factor in successfully com- 
pleting the group home program. The treatment was 
highly successful when delinquent children were re- 
ferred to such program in the early stages of delin- 
quency (73 to 80 percent). More specifically, the group 
home was successful in interrupting delinquency be- 
havior in four out of five cases when the child was 
placed in the group home treatment program following 
the first, second, or third offense. Conversely, the 
group home program was least effective when such 
option was considered after the commission of the 
fourth delinquent act. In fact, as the number of prior 
dispositions increased, so did the inefficiency of the 
group home treatment program in helping juvenile 
offenders. 


The analysis of reviewed cases revealed that the 
group home treatment program was effective in help- 
ing juveniles, thus reducing the rate of offenses com- 
mitted by youngsters. But, as presented in table 1, 
accomplishing such a goal was associated with when 
such an option was considered by the juvenile court in 
dispositioning the subjects to the group home pro- 
gram. This finding, however, is inconclusive without 
considering the type of prior dispositions. The analysis 
of the sample cases revealed such an option is not 
prioritized by the juvenile justice judges. In the sample 
study, only 23 percent of the children were placed in 
the group home following the first offense. In fact, 
group homes, despite their efficiency, were considered 
as a dispositional option when other alternatives, such 
as probation and detention, had failed to help the 
juveniles. 


As shown in table 2, the success/failure of the group 
home program equally relied on the type of prior 
disposition. Of the juvenile cases, those placed on 
probation prior to referral to the group home program 
had a proportionately higher rate of success compared to 
those who experienced incarceration in detention facilities 


(64.6 percent as compared to 39.5 percent). This find- 
ing concurs with the previous investigations in which 
detention facilities have been found to be effective in 
shaping delinquent personality rather than in control- 
ling such behavior. 

Further, due to the intent of the group home program 
to provide a family-type atmosphere, it was presumed that 
such setting would produce a higher rate of success among 
juveniles from single parent families. The analysis of the 
data, however, failed to support such expectation. As 
portrayed in table 3, both groups of juveniles (single parent 
and both parent family structures) equally gained from 
the group home treatment program. Similarly, race did 
not appear to be a predicting factor in assessing the 
success/failure of such program. Although whites were 
referred to the group home setting in a higher proportion 
than blacks, both groups produced comparable rates of 
success/failure from such setting. 

While family structure and the race of the referred 
juveniles appeared to have no impact on the overall 
success/failure rate of the group home program, the 
sex of the juveniles tended to be a predicting factor. 
Overall, girls completed the group home program with 
a higher rate of success than boys (71 percent to 60.3 
percent). The fact that girls succeeded with a higher 
proportion than boys in such program was more a 
matter of their disposition rather than differential 
acceptance of the program. Analysis of the data 
showed that girls were frequently referred to the 
group home program in earlier stages than boys. In 
fact, over 80 percent of the girls were referred to the 
group homes following the first, second, or third of- 
fense. Relating this finding to table 4, it appears that 
the disposition decision rather than the juvenile’s sex 
was a predicting factor in the success/failure of such 
program. 


Conclusion 


Treatment of juveniles in the community and reha- 
bilitation of young offenders in a group home setting 
has become a hotly debated subject. The recent get- 
tough-on-crime policy, coupled with the national con- 
cern regarding the drug problem, has motivated many 
decisionmakers to reevaluate the juvenile justice proc- 


TABLE 1. SUCCESS/FAILURE OF GROUP HOME TREATMENT PROGRAM IN RELATION TO THE NUMBER 
OF PRIOR REFERRALS 


Placement After Total % 


Success 


Failure 


First Offense 100 
100 
100 
100 
100 


100 


35 
Second Offense 40 
Third Offense 30 
Fourth Offense 25 
Fifth Offense 9 
Sixth or more 13 


27 8 
32 


Total 


20.0 
22 73.3 x 26.7 
9 36.0 16 64.0 
3 33.3 6 66.7 
= 2 15.4 11 84.6 
7 152 95 62.5 57 37.5 z 
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TABLE 2. SUCCESS/FAILURE OF GROUP HOME TREATMENT PROGRAM 
IN RELATION TO PRIOR DISPOSITION OF JUVENILES 


Disposition Total % Success % Failure % 
Probation 79 100 51 64.6 28 35.4 
Detention 38 100 15 39.5 23 60.5 
Total 117* 66 51 


X=6.56 df=1 p<.0l 


*Thirty-five juveniles were placed in group home treatment programs following their first delinquent act. 


TABLE 3. SUCCESS/FAILURE OF GROUP HOME TREATMENT PROGRAM IN 
RELATION TO DEMOGRAPHIC FACTORS 


Demographic Total % Success % Failure % 
Livi it} 
Single Parent 45 100 27 60.0 18 40.0 
Both Parents 107 100 68 63.6 39° 36.4 
Total 152 95 57 


X=0.17 df=1 p>.05 


Race 
White 94 100 58 61.7 36 38.3 
Black 58 100 37 63.8 21 36.2 


© 
a 


Sex 
Girls 31 100 22 71.0 9 29.0 
Boys 121 100 73 60.3 48 39.7 


Total 152 95 57 


X=1.04 df=1 p>.05 


TABLE 4. REFERRAL OF DELINQUENT BOY/GIRL TO GROUP HOME TREATMENT PROGRAM 
FOLLOWING A DELINQUENT ACT 


Referral After Total % Boys % Girls % 

First Offense 35 100 24 68.6 11 31.4 
Second Offense 40 100 33 82.5 a 17.5 
Third Offense 30 100 23 76.7 7 23.3 
Fourth Offense 25 100 19 76.0 6 24.0 
Fifth Offense 9 100 9 100.0 0 0.0 
Sixth and More 13 100 13 100.0 0 0.0 


Total 152 121 31 


X=.06 df=1 p>.05 
_ 
| 
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ess. During the last few years, a number of states have 
moved toward more stringent and punitive measures 
to deal with young offenders (Duffee, 1989). Motivated 
by the increasing number of serious offenses commit- 
ted by juveniles and the ineffectiveness of community 
treatment programs in reducing the rate of recidivism, 
proponents of stiffer sentencing have proposed depar- 
ture from the rehabilitative efforts and reimplemen- 
tation of punitive measures. In such debates, group 
home treatment programs have been attacked fre- 
quently for their leniency and their inability to punish 
and change young offenders. 

Some believe that the entire juvenile justice system 
is becoming tougher (Feld, 1984). A few states have 
already revised their juvenile justice system, reflect- 
ing more concern for retribution and deterrence than 
for rehabilitation and reform (Diegmueller, 1987). In 
Washington, for instance, the entire juvenile code has 
been revised to include detention and determinate 
sentencing. By dropping the family court’s jurisdiction 
over status offenders, the Washington legislatures 
have explicitly noted that the aim of the new legisla- 
tion is more the protection of citizens and community 
through tougher sentencing than the welfare of juve- 
nile offenders (McGarrell, 1986). Other states have 
followed the same path. California, Colorado, Dela- 
ware, Florida, and New Mexico have adopted legisla- 
tion which focuses more on retribution and deterrence 
than concern for juveniles (Diegmueller, 1987). It is 
believed that the remaining states will adopt more 
punitive measures in dealing with young offenders 
before the turn of this decade. 


Many believe that this recent development will un- 
dermine the entire rehabilitative effort. Recent con- 
cern for punishment will ultimately jeopardize the 
existence of community treatment programs and in 
particular group home program facilities. Proponents 
of stiffer punishment, however, believe that nothing 
will be lost. A high recidivism rate, in their view, is an 
indication that group home programs, the same as 
other alternatives, have failed to live up to their in- 
tent. 


The present investigation, however, showed a differ- 
ent outlook. The analysis of sample cases revealed that 
the productivity or success of group homes could be 
maximized if certain factors are taken into considera- 
tion. First, it was found that group home programs 
would be highly effective in the rehabilitation and 
reform of young offenders if such an option is consid- 
ered in the early stages of delinquent behavior. Pre- 
cisely, group home programs are most effective (77 to 
80 percent) if juveniles are dispositioned to such treat- 
ment programs immediately following the first or sec- 
ond delinquency act. Conversely, group home 
treatment programs were least effective (33 to 15 


percent) when group home facilities were considered 
after five or six delinquent acts. 

Secondly, the get tough approach to young offenders 
may not reduce the number of repeated offenses com- 
mitted by this group. The present investigation re- 
corded that group home programs are the least 
effective when the child has served a period of time in 
state detention facilities prior to his/her referral to 
group home programs. In comparison, those pre- 
viously placed on probation had a higher rate of suc- 
cess in group home programs. This finding leads one 
to believe that the reimplementation of determinate 
sentencing and the application of punitive measures 
by confining juveniles to detention facilities may re- 
sult in a higher rate of recidivism and ultimately the 
elevation of offenses committed by juveniles. While on 
face value, the get tough approach may appear prom- 
ising, it may cause unexpected results. In the long run, 
such an approach will cause a dramatic increase in the 
population of adult felons, since the juvenile justice 
system will have failed to serve its clientele properly. 

Finally, to depart from a productive alternative 
which has proven to be effective in reforming young 
offenders while reducing the cost of the juvenile justice 
system is premature. Particularly, in light of the re- 
cent war on drugs and the substantial cuts in juvenile 
justice system budgets in favor of efforts to combat 
drug kingpins, it does not seem logical to revoke an 
alternative which has proven to be cost effective. 
Group home treatment programs could become pro- 
ductive if they are used accurately. To maximize their 
success and reduce the rate of repeated offenses by 
juveniles, this option must be made a priority rather 
than considered an option after dissatisfaction with 
other alternatives in the juvenile justice system. 
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Corrections in New Zealand 


By Curis W. ESKRIDGE AND GREG NEWBOLD* 


EW ZEALAND is a country of roughly 3.4 

million people located in the South Pacific. 

For many years a pioneer in penal develop- 
ment, New Zealand has continued its innovative tra- 
dition into the 1990’s. Though burdened since the 
late 1980’s with sharp increases in the number of 
convicted offenders, New Zealand has made efforts 
to remain at the forefront of modern correctional 
practices. Today, these efforts are conducted within 
the two main divisions of the Department of Justice 
Corrections Group: Community Corrections and Pe- 
nal Institutions. 


Community Corrections 


New Zealand has a long history in the use of com- 
munity measures. In 1866 it became the first country 
in the world to develop a probation system (now called 
supervision) and has continued to experiment with 
noncustodial alternatives to incarceration. Although 
levels of imprisonment have grown significantly since 
the mid-1980’s, use of community diversions has 
grown even faster. The number of prison sentences 
awarded annually grew by 17.5 percent between 1985 
and 1991, while numbers of persons given sentences 
administered by community corrections grew by 75.4 
percent (Spier, Norris, & Southey, 1992, p. 42). For 
every person in prison today, there are more than five 
serving community sentences and more than four 
serving community sentences which are intended as 
alternatives to imprisonment (Corrections Quarterly, 
1993, pp. 6-7). 

Today, the Community Corrections Division of the 
Department of Justice administers four types of inter- 
mediate sanctions, namely, supervision, periodic de- 
tention, community service, and community care. The 
latter three are designed specifically as carceral diver- 
sions. Community Corrections also provides supervi- 
sion for inmates released on parole. 


Supervision of Probationers and Parolees 


New Zealand has a centralized offender supervision 
system which is divided into 36 districts distributed 
among four regions. Of the staff of 710 employed by 
community corrections, 420 are probation officers. 
These officers deal with all cases of supervision and 
parole, in addition to writing presentence reports and 


*Dr. Eskridge is professor, Department of Criminal Justice, 
University of Nebraska-Omaha. Mr. Newbold is lecturer, De- 
partment of Sociology, University of Canterbury, Christ- 
church, New Zealand. An earlier version of this article was 
presented at the annual meeting of the American Society of 
Criminology, New Orleans, November 1992. 
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administering the sentences of community service and 
community care. Officers spend approximately 60 per- 
cent of their time writing reports for the court and 40 
percent involved in client-centered activities. With the 
advent of the computer and electronic mail, presen- 
tence reports are being completed and delivered to 
judges much more quickly than before. As officers 
spend less time on reports, they soon may have more 
time to devote to clients. 

Probation officers are not sworn officers of the law. 
They can make summary arrests for parole viola- 
tions/breaches, but they cannot obtain search war- 
rants, they cannot order urine tests, and they cannot 
carry weapons. The majority see their role as that of 
social service broker. As a whole, probation officers are 
highly respected by the court, and 82 percent of pro- 
bation officer sentence recommendations are followed 
by judges.’ 

A sentence of supervision in New Zealand can be set 
for any period between 6 months and 2 years. Parole, 
on the other hand, is for a fixed term of 6 months in 
the case of finite sentences and for life in the cases of 
life imprisonment and preventive detention. Persons 
on parole or sentenced to supervision may live at home 
but are subject to monitoring by probation personnel. 
Judges and/or parole boards may set conditions re- 
garding many aspects of parolees’ behavior—with 
whom they may associate, where they may work and 
live, and how they may spend their money. Parolees 
and those under supervision orders must report 
changes of address to their probation officers within 
72 hours of moving and may be prohibited from drink- 
ing alcohol. They may also be required to attend drug 
and alcohol programs, as well as other types of behav- 
ioral or job training programs. 

Since 1985, when the Criminal Justice Act created 
the sentence of supervision from what had been called 
probation and added the provision of community care, 
the nature and scope of probation work has altered 
slightly. Apart from slightly different officer job de- 
scriptions, the principal reason for the change is rock- 
eting increases in the number of convictions for 
crimes which would normally require prison sen- 
tences. Thus, although the number of persons actu- 
ally sentenced to supervision has decreased by 9 
percent since 1985, the number of persons sent to 
prison or given one of the alternatives to prison has 
grown 70 percent in the same period (Spier, Norris, & 
Southey, 1992, p. 42). 

By the end of 1993, the number of offender reports 
written by community corrections personnel is ex- 
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pected to have grown by 47 percent over the 1991 
figure (Department of Justice, 1992, p. 2). The major- 
ity of these reports will be written by probation offi- 
cers. In addition, officers are currently dealing with 
4,800 persons on supervision and another 1,460 on 
parole. Respectively, this amounts to 21 percent and 6 
percent of all those serving community sentences (Cor- 
rections Quarterly, 1993, p. 7). 

The 6,200 individuals on supervision or parole in 
New Zealand yield a rate of 1:525. As of December 
1990, there were 2.7 million persons on probation in 
America and another 530,000 on parole (Jankowski, 
1991, p. 1). This yields a rate of 1:80. In other words, 
in terms of population, the United States has roughly 
six and a half times as many persons on probation and 
parole as New Zealand. If all community sanctions are 
included, the New Zealand ratio drops to 1:143, which 
is still 56 percent of the American figure. Although 
New Zealand’s noncustodial population is rising, so is 
America’s, and it is unlikely that these ratios will alter 
appreciably in the near future. 


Periodic Detention 


Periodic detention (PD) was pioneered in New Zealand 
and is the oldest and probably the most successful of the 
country’s noncustodial alternatives. It is also one of the 
most popular, accounting for 35 percent of all those on 
community sentences. PD began in 1963 as a form of 
weekend imprisonment for juveniles. It has since been 
extended to adults, and its residential component has 
been dropped in an attempt to cut costs. Today, the 
sentence allows a periodic detainee to be kept in custody 
of a PD ward for up to 9 hours on any one day and for up 
to 15 hours per week, for up to 12 months. In practice, 
the bulk of periodic detainees report at a PD work center 
each Saturday. Accompanied by a PD warden, they go 
out in gangs of about 10 to work, unpaid, on community 
projects such as cutting scrub, picking up trash, and 
cleaning government buildings. 

The number of persons sentenced annually to PD grew 
by 84 percent between 1985 and 1991, to 13,063. As of 
June 1992, there were 8,077 men and women serving 
sentences of PD (Corrections Quarterly, 1993, pp. 6-7), 
and in 1991 they performed an estimated $NZ 45 million 
worth of work. But because PD needs to provide trans- 
portation and food, and because it hires wardens inde- 
pendently of probation staff, it actually cost $NZ 2,522 
per person per year in 1991 to operate the program, 
making it the most expensive of the community options 
to run (about $NZ 20 million) (Department of Justice, 
1992, p. 2). 


Community Service 


Designed as an alternative to PD, community serv- 
ice began in 1980, empowering the courts to order a 


September 1993 


person convicted of a crime to perform up to 200 hours 
of specified charity work within the community. There 
is flexibility as to when the hours are worked, and 
because it is administered from within the probation 
division, at $NZ 1,005 per person per year, its costs are 
only about 40 percent of those of PD. Persons assigned 
a community service sentence performed an estimated 
$NZ 8 million worth of work in 1991. 

Community service is generally considered a “soft 
option” by the courts, and for years it was not favored 
by them. But economic recession has resulted in many 
minor offenders being unable to pay fines, and com- 
munity service has been taken as an alternative sen- 
tence. Thus, between 1985 and 1991, its use jumped 
by 150 percent (Spier, Norris, & Southey, 1992, p. 42). 
Today, approximately 8,200 persons are subject to 
community service orders, or about 35 percent of all 
those serving community-based sentences (Correc- 
tions Quarterly, 1993, p. 7). 


Community Care 


Community care is another innovative sentence in 
New Zealand which was created by the Criminal 
Justice Act of 1985. Community care involves place- 
ment of offenders with groups or individuals who 
provide supervision, education, or assistance, to help 
reintegrate offenders into society. The sentence may 
be made residential or nonresidential and may be 
awarded for up to 12 months, with a maximum of 6 
months residential. Unlike PD and community serv- 
ice, a sentence of community care requires the con- 
sent of the offender. 

Also considered a “soft option” by the courts, commu- 
nity care has not been used to the extent that was 
hoped. The sentence only costs about $NZ 1,000 per 
person per year to run, but the number of sentences 
awarded annually has remained fairly stable, at 600 
to 800 per year since 1986. Currently, community care 
only accounts for 3.1 percent of those under the juris- 
diction of the Community Corrections Division. 


Breaches 


If persons under the authority of community correc- 
tions fail to fulfill the conditions of their sentences, 
they can be breached. In the case of parolees, all who 
violate parole conditions can be charged in court and 
sentenced to up to 3 months imprisonment and fined 
up to $NZ 2,000. Those paroled from finite sentences 
can be recalled at any time by a district court judge 
and held in prison until the date upon which they 
become eligible for release on remission. In addition, 
those serving life sentences or terms of preventive 
detention can, on application of the Department of 
Justice, be recalled to prison indefinitely by the high 
court. The power of recall my be exercised on any 
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reasonable grounds which a judge thinks fit, regard- 
less of whether or not another offense has been proven. 

When a community corrections officer believes a 
person has violated conditions of a community sen- 
tence, the officer may request that the court alter the 
sentence or the sentence conditions and/or that the 
police make an arrest for breach. If convicted of a 
breach, the nature of the penalty depends on the type 
of community sentence involved—breach of supervi- 
sion carries a $NZ 500 fine; periodic detention, 3 
months of imprisonment and a $NZ 1,000 fine; and 
community service, a $NZ 500 fine. Breach of commu- 
nity care can result in a variety of options at a judge’s 
discretion. 

Apart from periodic detention, breaches of parole or 
community sentences are quite rare. In 1991, there 
were 2,601 convictions for breach of periodic deten- 
tion, or about 20 percent of all sentences. But there 
were only 130 cases of probation violation (5 percent) 
and 109 cases of breach of parole (3.5 percent) (Spier, 
Norris, & Southey, 1992, p. 72). In 1988, the last year 
for which published figures are available, there were 
also 108 convictions for breaches of community service 
orders, or about 3.5 percent of all orders. Breach of 
community care is not listed because this in itself does 
not constitute an offense. 

‘Recall of parole is quite rare. Between October 1985 
and August 1992, for example, there were only seven 
parole board parolee recalls, even though 25 parole 
board releases (10.4 percent of all such releases) reof- 
fended seriously enough to receive 3 years of impris- 
onment or more (Meek, 1993). Despite the high 
discretion for recall allowed by the law, in fact, recall 
seldom occurs unless a serious offense has been 
proven. Because finite sentence parole only lasts 6 
months and violators may only be recalled to serve the 
remainder of nonremittable prison time anyhow, re- 
call provisions are largely confined to those serving 
nonfinite terms. 

One of the reasons that breaches of parole and 
probation-administered community sentences are so 
infrequent in New Zealand is that supervision time- 
frames are quite short, conditions are seldom rigorous, 
and probation officers, in accordance with their self- 
perceived roles as social service agents, are relaxed in 
their relationships with clients. By contrast, the rela- 
tively high number of PD breaches is caused partly by 
the fact that the sentence is perceived to be more 
punitive, and PD wardens are more authoritarian. 

The courts tend to be rather lenient toward breach 
violators. Only 30 percent of all parole violators, 24 
percent of PD violators, and 2 percent of supervision 
violators received prison sentences in 1991, and even 
then, the sentences averaged only 2 months or less 
(Spier, Norris, & Southey, 1992, pp. 72-73). 


In conclusion, it can be said that New Zealand oper- 
ates an innovative and relatively successful commu- 
nity corrections program which is effectively 
administered and which diverts large numbers of of- 
fenders from the expensive and potentially damaging 
custodial alternative. In spite of the system’s relaxed 
attitude toward breach violations, these appear to be 
quite rare. The low number of breaches is partially a 
result of a nonconfrontational relationship which pre- 
vails between probation staff and clients. 


Penal Institutions 


The second limb of the New Zealand Corrections 
Group which deals with the administration of sen- 
tences is the Penal Division. This division is responsi- 
ble for operating 19 male and 3 female institutions 
throughout the country. The cost of running these 
institutions varies from prison to prison but now av- 
erages $NZ 33,359 per inmate per year.” 

Prison and jail populations in New Zealand—like 
those in America—are at an all-time high. As of March 
19, 1993, there were 4,608 people in prison in New 
Zealand. In spite of this, New Zealand penal facilities 
remain small by American standards, with design 
capacities of between 59 and 636 and an average size 
of 228. Unlike American prisons, few of the New Zea- 
land prisons hold much more than their design capaci- 
ties. This is largely because the powerful New Zealand 
prison officers’ union has forced standardized wage 
increases of up to 15 percent when populations exceed 
agreed levels and because they threaten to strike if 
populations rise too far above these levels. As a result, 
the government has embarked on a vigorous building 
program. More than $NZ 22 million is budgeted for 
1992-93. An expected 1,000 more cells are projected to 
be completed in the next 3 years at a total cost of $NZ 
53 million (Department of Justice, 1992). In the mean- 
time, a number of men have been transferred to vacant 
sections in women’s prisons, and the government is 
working on a plan to award contracts for the construc- 
tion of two private institutions by the end of 1993. 

The decision over security classification and institu- 
tional assignment is made by classification commit- 
tees. Immediately after being sentenced, and before 
being assigned to a particular facility, inmates are 
transferred to one of nine prisons which have classifi- 
cation committees.® These committees then assess 
each individual and attempt to place the individual in 
the least restrictive setting possible, consistent with 
the requirements of safety. Reclassified every 6 
months, most inmates gradually move to less secure 
facilities and settings over time. 

There is only one maximum security prison in New 
Zealand, Paremoremo, which was built in 1968 on the 
model of the American Federal facility at Marion, 
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lilinois. Holding an average of only 200 inmates, Pare- 
moremo is quite modern and provides a range of pro- 
grams and facilities for inmates. Some of the medium 
security institutions, on the other hand, are over a 
century old and are quite limited in what they have to 
offer. Because of this, and because the administration 
of Paremoremo has for many years been quite liberal 
(Newbold, 1989), a number of prisoners in maximum 
security have resisted movement to the less desirable 
medium security units. 

New Zealand has long been recognized for operating 
a progressive prison program. As early as 1923, 70 
percent of the country’s inmates were employed in low 
security work schemes outside the prison walls (New- 
bold, 1989, p. 4). Since 1991, New Zealand has begun 
implementing one of the world’s first true unit man- 
agement systems, with semi-autonomous living 
groups of up to 60 inmates (Department of Justice, 
1992, p. 3). 

Unit managers in New Zealand have full responsi- 
bility for operation of their units and make the bulk of 
day-to-day decisions. This decentralized program 
stresses teamwork and delegation and allows for 
greater line level input in operational decisions. The 
unit management concept is continuing to expand, 
and the department expects to have fully functioning 
unit management programs in every institution by the 
end of 1993. 

With penal rates as high as they are, wages of 
correctional officers are relatively high and account for 
about 80 percent of the operating costs of institutions. 
The quality of job applicants is correspondingly high, 
and opportunities for advancement are good. New 
Zealand has recently taken steps to avoid the stifling 
seniority system so prevalent in American corrections 
by requiring all senior personnel to reapply for their 
jobs on the basis of merit criteria and by allowing for 
lateral entry. New Zealand has also established high 
standards of officer training. Some personnel are 
given paid leave to take university courses, and all 
recruits must undergo a 6-week training program at 
a centralized school soon after being hired. 

Officially, one-third of all prisoners are listed as 
being unemployed, but this figure is not at all indica- 
tive of the high level of activities that are ongoing 
within prisons. Apart from official work programs 
such as farming, forestry, and public service contract- 
ing, small private shop industries also exist. Particu- 
larly in maximum security, inmates engage in 
pursuits like bone and wood carving, leather work, and 
basket weaving. The items they make are often sold 
on the open market for private profit. 

These small businesses are tacitly encouraged by 
management for a number of reasons. First, they give 
inmates a chance to develop work and business skills 


September 1993 


that will be of great value to the inmates once they are 
released; second, they bring in funds that may be used 
to defray the costs of incarceration; third, they help 
inmates build a small savings account upon which 
they can draw when they are released; fourth, the 
existence of private industries keeps inmates occupied 
and gives them a stake in maintaining institutional 
stability. The long-termers who control the businesses 
become quite interested in preventing disruptions to 
the normal flow of business and use their influence to 
help keep the prison on an even keel. 

In addition to these small private endeavors, prison 
industries pay a small gratuity—usually about $1.50 a 
week—to the 67 percent of the inmates who have insti- 
tutional jobs. This money is put into a bank account 
which is administered by the state in the name of the 
inmate. Prisoners can access a portion of their savings 
while in prison, but the balance is retained to be paid out 
on discharge. In addition, toward the ends of their sen- 
tences, inmates may be granted day-parole to work for 
real wages in the community. Some of these payments 
are retained by administration for maintenance, and 
some may be used to cover outstanding fines or repara- 
tion/restitution orders. The bulk of these funds, however, 
are paid out to the inmates on discharge. 

Ahost of programs and pursuits, in which inmates are 
encouraged to participate, are available in prisons. The 
April 2, 1992, program announcement sheet for the 
medium security institution at Paparua, Christchurch, 
for example, included more than 20 activities.’ In addi- 
tion, there were the regular training and education 
classes, work details, rugby practices, gardening, and 
individual hobby projects. At Paparua, two 60-bed units 
exist outside the walls. These small units have medium- 
minimum status. Here the inmates have vegetable gar- 
dens in which food is grown and used as part of their 
daily diet. Some men are involved in carving activities, 
which have produced magnificant ceremonial carvings 
that have been donated to the Maori community.’ The 
Paparua rugby team is trained by a local rugby coach 
and plays in city competitions. Games and practices are 
conducted on an open field, but team spirit is such that 
escapes are nonexistent. 

As of April 1993, 40 full-time teachers and a number 
of part-time teachers were assigned to the prison 
system. A wide array of educational and training 
courses are offered, ranging from rudimentary read- 
ing and writing classes to graduate level course work. 
Inmates have access to all books and materials from 
the national library. Classrooms are relatively modern 
facilities with computers, video tape capabilities, and 
telecourse options. 

Psychological services are another major component 
of the New Zealand penal program. The Psychological 
Services Division’s 46 staff members are actively in- 


NEW ZEALAND CORRECTIONS 63 


volved in departmental policy planning and develop- 
ment and play a major role in a specialist institution 
in Christchurch, built for the treatment of child sex 
offenders. In some institutions, pet cats are permit- 
ted, and at Paremoremo, birds, fish, and potted plants 
are allowed. Inmates at Paremoremo also are free to 
paint and decorate their cells as they wish. Such 
freedom gives inmates a pride in their environment 
and increases their stake in institutional stability. 
There has not been a major collective disturbance at 
Paremoremo since these freedoms were extended 
there more than 20 years ago. 

Perhaps the most significant development of late 
has been the adoption in 1990 of a program in prisons 
known as He Ara Hou. A Maori phrase meaning “the 
new way,” He Ara Hou involves not only program and 
administrative changes, but more importantly a 
change in attitudes among all parties in the prison 
environment: inmates, staff, and administration. 
With public involvement encouraged as well, the 
strategy focuses on meeting individual inmate needs 
and on building a bridge between inmates and staff. 
The results have been rather dramatic. In the first 
year of He Ara Hou alone, there was a threefold 
increase in the number of inmates completing educa- 
tional coursework. Today, nearly a quarter of all pris- 
oners are engaged in academic courses (Braybrook & 
Southey, 1992). In addition, there has been a 75 per- 
cent reduction in misconduct reports and escapes, 
and suicides have remained low, at about four a year 
(Department of Justice, 1991). In 1992, there was only 
a total of 40 assaults by inmates on staff in the entire 
country, most of which were minor and involved no 
injury (He Ara Hou, August 1992; Newbold, 1992b). 

Figures such as these point to a marked improve- 
ment in relations between inmates and staff. Use of 
first names between the two is encouraged, and it is 
not unusual for staff members, on their days off, to 
take low security inmates out for a day furlough. At 
Wellington prison, staff and inmates play on the same 
championship rugby team. Staff and inmates at sev- 
eral institutions have worked together to produce 
plays and concerts that are open to the general public. 
Inmate governing councils have been formed, segre- 
gation units have been desegregated, and club activi- 
ties, many involving outside participants, have risen 
dramatically (such developments are recorded regu- 
larly in the Penal Division magazine, He Ara Hou). 

The He Ara Hou program is still in its infancy, and 
more careful and detailed analyses will have to wait 
the passage of time. But New Zealand correctional 
officials are no strangers to innovation, and the cur- 
rent system has evolved from an 80-year tradition of 
penological liberalism (Newbold, 1989). Current indi- 
cations are that the extention of this tradition under 


He Ara Hou will become a major milestone in the 
course of the nation’s penal development. 


The Imprisonment of Women 


The New Zealand Department of Justice operates 
three facilities for women: Paparua (capacity 106), 
which houses principally high and medium security 
risks; Arohata (capacity 63), which caters mainly to 
low risks and juveniles; and Mt. Eden Women’s Divi- 
sion (capacity 46), for pretrial custody and short stays. 
With a total population seldom exceeding 150, the 
female muster is only about three percent of the male. 
Unlike the male prison population, female numbers 
are quite stable and remain considerably below the 
maximum manageable level of 215. Because of these 
low figures, the cost of housing a female prisoner is 
higher than that for males: approximately $NZ 45,000 
per female inmate per year. 

The main institution for women is Paparua Women’s 
Prison. This facility is divided into six areas: maxi- 
mum-medium security; minimum security; remand 
(pretrial custody); solitary confinement; education 
and work areas; recreation areas; and the men’s wing. 

Area seven, the men’s wing, is a temporary expedi- 
ent to cope with rising male musters. A similar unit 
exists at Arohata. In both facilities men, of course, are 
kept physically segregated from the women, but they 
do catch glimpses of one another, and both groups 
seem to enjoy the proximity of the other gender. 

The education and work areas at the Paparua 
Women’s Prison are very modern and are equipped 
with clean, spacious classrooms fitted with computer 
stations. Recreation provisions include a modern gym 
as well as outdoor areas where prisoners are allowed 
to have gardens. In general, the quality of the physical 
layout, cleanliness, and habitability of the prison is 
high. But there is one exception—the solitary confine- 
ment unit, known as “the Pound.” 

Conditions in solitary are primitive, albeit typical, 
of solitary confinement throughout the country. The 
Pound at Paparua Women’s Prison consists of four 
rooms in a block, arranged around a cement-floored 
“yard” which is 24 feet by 27 feet in size. Only two of 
the cells are still used for punishment; the other two 
are reserved principally for administrative segrega- 
tion. All cells are of standard size: 8 feet by 10 feet with 
a 10-foot ceiling. There are no outside windows and no 
light switches in any of the rooms, and the punishment 
cells have no toilets or sinks. 

Women on punitive segregation who wish to use the 
toilet must use plastic buckets or try to attract the 
attention of an officer by yelling or banging on their 
doors. During the day, they have no furniture except 
for a sheet of corrigated plastic and at times a blanket. 
Prisoners in punitive solitary are confined 23 hours a 
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day and are unlocked once a day for an hour’s exercise. 
They can be held in these conditions for up to 14 days 
by order of the prison general manager or up to 28 days 
by order of a justice of the peace acting in the capacity 
of visiting justice.® 


Current Trends in Prison Populations 


As noted previously, there were 4,608 persons in 
jail and prison in New Zealand as of March 1993. 
This translates to an incarceration rate of 136 per 
100,000. While these numbers are low from an 
American standpoint, New Zealand does rank high 
when compared with other Western World nations.” 
Of greater concern is the fact that the figures have 
been steadily increasing in recent years. The 1993 
prison population is roughly 64 percent greater than 
that in 1985, with no sign of leveling off. Prison 
populations are currently growing by up to 10 per- 

_cent each year. Thus, in addition to the $NZ 53 
million in capital prison construction costs currently 
budgeted by the Department of Justice in the next 3 
years, a rise in annual operating costs of around $NZ 
50 million is expected (Department of Justice, 1992, 
p. 2). 

The New Zealand Department of Justice notes 
that the surge in prison population is due to the 
previously mentioned rise in the number of prison 
sentences, to increases in the length of sentences 
being imposed, and to increases in the proportions 
of sentences served (Department of Statistics, 1991, 
p. 19; Department of Justice, 1992, p. 1). Average 
custodial sentence length grew by 42 percent be- 
tween 1986 and 1991 (Spier, Norris, & Southey, 
1992, p. 47), and since 1987, parole eligibility for 
violent offenders has been restricted by law. 

These factors have been added to by sudden hikes 
in convictions for crimes of violence, so that today, 
around half of prison inmates have a crime of vio- 
lence as their major offense (Braybrook & Southey, 
1992, p. 49). A large proportion of convicted violent 
offenders—42 percent—are Maori, and, at less than 
10 percent of the national population, they contrib- 
uted two-thirds of the overall increase in the number 
of offenders receiving prison sentences between 
1950 and 1989 (Department of Statistics, 1991, p. 
19). 

Today, about half of prison inmates are Maori. Anum- 
ber of commentators have attempted to explain this 
situation. It is often noted that there has been a 400 
percent increase in registered unemployment since 1985 
and that 24 percent of all unemployed persons in New 
Zealand are Maori (Department of Statistics, 1992, p. 
272). Newbold (1992a, pp. 86-87; 1993) and Pratt (1992) 
suggest that joblessness, frustrated expectations, and 
the visible affluence of the successful are factors in the 
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development of bitterness, anger, and anomie, and 
often result in violent reactions. 


Eligibility for Early Release 


As with inmates in the United States, most inmates 
in New Zealand do not complete their full sentence, 
but are granted early discharge for good behavior. Two 
types of early release are possible—remission and 
parole. All prisoners serving finite terms are eligible 
for sentence remission after serving two-thirds of their 
sentences (unless they have lost remission for discipli- 
nary infractions). In addition, those who are not serv- 
ing time for crimes of violence are eligible for parole at 
half sentence. Generally, violent offenders are not 
eligible for parole but still qualify for sentence remis- 
sion. Preventive detainees (who are usually repeat sex 
offenders) and those serving life imprisonment for 
murder are all eligible for parole after 10 years. In- 
mates serving life for manslaughter or for class “A” 
drug trafficking are eligible for parole after 7 years. 
New Zealand has no capital punishment and no sen- 
tence of life without parole. 

For inmates serving less than 7 years, parole deci- 
sions are made by local bodies called district prison 
boards. Members of district prison boards are ap- 
pointed for 3 years by the minister of justice. Although 
boards have no set numbers, they normally consist of 
five persons: a current or retired district court judge, 
who serves as chair, the prison warden, a probation 
officer, a police officer, and at least one citizen from the 
local community. 

Parole of inmates serving 7 years or more or sen- 
tences of life or preventive detention, is determined by 
a national body called the Parole Board. Parole Board 
members also serve 3-year terms and are appointed 
by the governor-general. Once again, there is no set 
number of persons who may serve on the board. As of 
May 1992, the Parole Board consisted of a high court 
judge, who serves as chair, the secretary of justice, a 
district court judge, a psychiatrist, and three citizen 
members. A probation officer attends each meeting of 
the Parole Board but is not a voting member. As noted 
above, parole recalls/revocations are rare, but these 
hearings are conducted by courts, and neither the 
Parole Board nor the local district prison boards have 
any formal involvement with parole recall/revocation 
decisions. 

In November 1991, 6.2 percent of the prison popula- 
tion was serving nondeterminate sentences. This fig- 
ure included 194 lifers and 40 preventive detainees 
(Braybrook & Southey, 1992, p. 42). The majority of 
such inmates will be discharged within 12 years; in 
fact, there are currently only three prisoners in the 
entire New Zealand system who have done more than 
12 years on their current term. In November 1991, 
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more than 86 percent of all inmates were serving less 
than 7 years (Braybrook & Southey, 1992, p. 42). 


Conclusion 


Compared with sentences in the United States, sen- 
tences in New Zealand are mild. The average American 
inmate who is released actually spends about 22 months 
in prison. The average New Zealand inmate will serve 
no more than 8 months on a finite term (Spier, Norris, 
& Southey, 1992, p. 47). Nonetheless, and notwith- 
standing the large number of community sentences, 
New Zealand is experiencing the beginnings of a cor- 
rectional crisis. A spate of violent crimes and a hard- 
ening of court attitudes led to a 43 percent increase in 
the length of finite prison sentences imposed between 
1985 and 1991. Both the Penal and the Community 
Corrections Divisions are coping with dramatic hikes 
in caseloads and with fiscal restraints. 

But in spite of some hardening of attitudes, sen- 
tences remain short and are still comparatively soft. 
Prisons offer a wide range of recreational, educational, 
spiritual, and cultural programs. There is little ten- 
sion within the walls. There are few escapes (Newbold, 
i992b), and New Zealand probably has one of the 
lowest levels of prison violence in the world. 

Correctional officials can have little impact upon 
national crime rates. Individual offenders may be as- 
sisted by reintegrative programs, but the incidence of 
crime itself is determined by economic and social fac- 
tors, not by correctional policy. Correctional officials, 
while they may worry about rising crime and its im- 
pact on caseloads and penal populations, are probably 
less concerned with the “whys.” Their major concern is 
providing services effectively. 

In New Zealand, quality service delivery is being 
maintained in the face of client increases by diverting 
as many as possible from prison and by building new 
institutions to stop overcrowding. Within prisons, 
these efforts are being supplemented by an orches- 
trated policy of humane management. In the Ameri- 
can experience, population surges have frequently 
resulted in prisons’ rehabilitative function being sac- 
rificed to the interests of custody. The result has been 
chronic overcrowding, curtailment of programs, and a 
deterioration of work and living conditions. As correc- 
tions in New Zealand undergoes a similar population 
surge, the architects of New Zealand’s penal system 
can look to America and hope that by placing effective- 
ness above expediency, the outcome may be different. 


NOTES 


1a starting probation officer makes $NZ 28,000 per year and can 
get up to $NZ 37,000 per year. Senior probation officers start at $NZ 
40,000, and chief probation officers make $NZ 45,000 per year. By 
comparison, starting police officers make $NZ 40,000 per year. It 


should be noted that the purchasing power of one New Sookie’ 
dollar in New Zealand is roughly equivalent to the purchasing power 
of one American dollar in the United States. 


According to the New Zealand Department of Justice (He Ara 
Hou, May 1992, p. 7), the cost per inmate in New Zealand dollars in 
1991 was as follows: 


Arohata $46,224 
Auckland Max 65,967 
Auckland Med 27,458 
Christchurch 37,209 


Christchurch 
Women 


Dunedin 


Mt Eden Women $41,780 
34,950 
24,757 
25,890 


New Plymouth 
Ohura 
Rangipo 


52,404 
35,831 
38,686 
42,454 
39,124 
26,429 
36,048 


Rimutaka 30,460 
29,100 
25,628 
30,529 
35,117 


35,541 


Rolleston 


Invercargill Tongariro 


Manawatu Waikeria 


Mangaroa Wanganui 


Napier Wellington 


Mt. Eden 


3The nine facilities that have classification committees are Mt. 
Eden, Waikeria, Wanganui, Manawatu, Wellington, Christchurch, 
Invercargill, Auckland Maximum, and Auckland Medium. 


“The programs and classes were as follows, Alcoholics Anony- 
mous, alcohol and drug education class, anger management class, 
Bible study, carving group, choir practice, Greek class, GROW group 
weekly meeting, Maori culture class, Maori language class, Pacific 
Island People group weekly meeting, PARS visit, S.O.S. stop smok- 
ing group weekly meeting, Michael Starling’s group weekly meeting, 
positive integration meetings, class for radio telephone operators, 
Sister Maria O’Connell’s class, table tennis class, Te Rito Arahi 
activity, and the Rikanga-Waitaha Trust activity. 


5The Maori are the indigenous natives of New Zealand. 


®The legal situation is in fact more complicated than this because 
the Penal Institutions Act distinguishes between confinement to a 
cell (up to 7 days or 14 days in the case of a visiting justice-ordered 
confinement) and nonassociated labor (up to 14 days or 28 days if 
sentenced by a visiting justice). In practice, the two are treated as 
the same. Nonassociated labor actually means solitary confinement 
without labor. 


TWhile the United States remains far and away the leader in 
terms of incarceration rates at 504 per 100,000, the New Zealand 
figure of 136 per 100,000 puts it ahead of most other Western World 
nations, including Canada (109), Britain (97), France (81), Australia 
(75), Sweden (56), and Ireland (55). See P. Norris and P. MacPherson, 
Offending in New Zealand: Trends and International Comparisons. 
Wellington: New Zealand Department of Justice, 1990. 
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From Augustus to the Progressives: 
A Study of Probation’s Formative Years* 
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A new form of social organization is as much an invention as a new kind of arrowhead, and may be more significant. However, an 
invention, material or nonmaterial, acquires significance only when accepted. (Martindale, 1981, p. 39) 


PURPOSE of this article is to develop fur- 
ther our understanding of the origins of proba- 
tion. Most writings on the subject offer an 

account of John Augustus’ work but go no further in 
explaining the background and circumstances of the 
invention of probation. Expanding our knowledge of 
the evolution of probation will help us understand 
how changes occur in various forms of punishment 
and help us anticipate other changes in the future. 


The Early Years of Probation 


In 1841, the first sustained services resembling mod- 
ern day probation were provided in Boston and in 
Birmingham, England. And while M.D. Hill is credited 
with being the first English probation officer (Ti- 
masheff, 1941a), John Augustus is acknowledged to be 
the first American probation officer. Augustus was born 
in 1785 in Woburn, Massachusetts. He later prospered 
as a cordwainer and bootmaker in Lexington and then 
moved to Boston where he also did well (Chute & Bell, 
1956, p. 37). In Boston, John Augustus was active in 
various temperance societies which led him to develop 
an interest in saving men and reclaiming drunkards 
(Chute & Bell, 1956, p. 44). 


During the first year Augustus supervised only men, 
but later he expanded his efforts to include women and 
juveniles. His method was to provide bail for temporary 
suspension or postponement of sentence, during which 
time he counseled and assisted his charges in finding 
homes, securing employment, and adjusting to family 
difficulties. At the end of the probation period he 
brought the person back to court, and if no further 
complaint had been lodged, the judge imposed a nomi- 
nal fine with costs. If a man was too poor to pay, 
Augustus advanced a loan. 


Essentially, probation, as conceived by Augustus 
was the execution of concrete measures aimed at help- 
ing the offender stay out of further trouble (Diana, 
1960, p. 190). Augustus believed that many more were 
saved from crime by his methods than could ever be 


*An earlier version of this article was presented at the 
annual meeting of the Academy of Criminal Justice Sciences, 
Kansas City, 1992. The author would like to express his 
appreciation to Milton Brooks and Frederick Roth for their 
comments on this work. 


saved by cruel techniques of punishment (Chute & 
Bell, 1956, pp. 46-47). As with those involved in the 
child rescue movement 20 years earlier (Fox, 1970, p. 
1190), Augustus was only interested in those he felt 
worthy of rehabilitation and those who exhibited the 
greatest likelihood of refraining from further criminal 
activity (Champion, 1990, p. 13). This practice cer- 
tainly skewed his results, but considering his limited 
resources, he would have been foolish to do otherwise. 

By 1847 he was giving all of his time to his new 
vocation (Chute & Bell, 1956, p. 38). As a result of John 
Augustus’ hard work, it soon became the rule of the 
court in Boston that a person charged with being a 
common drunkard could be granted probation. 

Augustus met with a great deal of opposition. Criti- 
cism came from the press, politicians, and especially 
criminal justice personnel. Beside accusing him of 
upholding crime and not offering sufficient deterrence, 
his detractors called him a fanatic and a fool. Augustus 
responded that people too easily identify a particular 
class of individuals as evil when only a few of them are 
such. 

Jailers felt threatened by Augustus because they 
were paid according to the level of occupancy of the jail 
and because his philanthropy directly decreased profi- 
teering among those jailers who embezzled funds allo- 
cated for inmate care (Champion, 1990, p. 13). The 
county attorney opposed Augustus because he objected 
to the postponements cluttering his docket (Chute & 
Bell, 1956, p. 45). Augustus’ effort cost him dearly and 
forced him to face the realities of urban law enforce- 
ment. 

John Augustus did not stand alone. Influential peo- 
ple, including Horace Mann, Theodore Parker, and 
Wendell Phillips, gave him both moral and financial 
support (Chute & Bell, 1956, pp. 48-49). Horace Mann 
wrote, “Your labors favor all classes, they tend to 
reform the prisoner; they render property more invio- 
lable; they give additional security to every man’s 
person, and every man’s life” (Augustus, 1972, p. 61). 

Augustus attracted several philanthropic volun- 
teers. John Spear was one person who was known to 
have worked closely with Augustus (Chute & Bell, 
1956). After Augustus’ death in 1859, various prison- 
ers’ and children’s aid societies, many religiously 
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based, continued to supervise convicted offenders on 
probation (Krajick, 1980). Estimates are that thou- 
sands benefited as a result of these voluntary services 
(Champion, 1990, p. 11). 

After Augustus’ death, procedures became more for- 
mal. State visiting agents by 1869 had begun to coop- 
erate in the practice of probation. Private children’s 
societies and visiting agents had indicated the need for 
social investigations and casework guidance for many 
offenders. Visiting agents attended court hearings, 
conducted investigations, and made suggestions as to 
the release of children on probation (Timasheff, 1941b, 
p. 11). This was the first instance of an agency estab- 
lished to investigate and take charge of delinquent 
children. Subsequent reports showed that nearly one- 
third of all children brought to trial were placed on 
probation (Chute & Bell, 1956). 

By the mid-1880’s the imprisonment of children in 
adult institutions had become an issue because it flew 
in the face of cultural conceptions of childhood (Gar- 
land, 1990). Officials often acquitted juveniles for mi- 
nor offenses because of a reluctance to imprison them 
(Fox, 1970, p. 1194). And while incarceration was 
considered too harsh, the other choice, doing nothing, 
was considered too mild. Both options seemed to in- 
crease crime among juveniles (Bernard, 1992, p. 87). 
This condition became the object of reform campaigns 
resulting in probation and juvenile reform (Garland, 
1990, pp. 201-202). 

After its early philanthropic stage, probation was 
taken over by the state and given statutory authority 
and funding for salaried officers who gradually re- 
placed the volunteers (Rotman, 1990, p. 157). Chute 
and Bell (1956) report that in 1878 a statewide proba- 
tion law took effect in Massachusetts. With the pas- 
sage of the 1880 bill, cities and towns throughout 
Massachusetts were authorized to employ probation 
officers. The first paid probation officer was put under 
the control of the chief of police. This officer, Lt. Henry 
Hemmenway, worked for a short time and then was 
replaced subsequent to his promotion to captain. Fol- 
lowing the lead of Augustus, he and his successors 
supervised probationers who were reasonably ex- 
pected to reform (Timasheff, 1941a, p. 17). The use of 
the police officers to supervise probationers was 
quickly acknowledged to be a mistake, particularly by 
the settlement house workers (Lindner & Savarese, 
1984). By 1881 all probation officers were to report to 
the state commissioner of prison, and by 1891 no 
Massachusetts probation officer could be an active 
police officer. 

Chute and Bell (1956, p. 65) noted that in 1888, eight 
cities and five towns reported 1,985 persons placed on 
probation during the year. In 1889, with 49 probation 
officers in the state, 20 cities and towns reported 2,251 
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probationers. By 1891, the courts were granted the 
power to appoint officers, pay them salaries, and coor- 
dinate their work with county commissioners. It was 
at this time that Hannah Todd became the first sala- 
ried woman probation officer in Massachusetts. Some 
of the early officers came to work with educational 
credentials reflecting the new social science training 
they had obtained from the universities. Massachu- 
setts thus became the first state to provide mandatory 
statewide salaried probation services and to make 
dispositions available to all persons charged with a 
crime. Boston soon had a separate division for juve- 
niles, and by 1908 the state took over the supervision 
of clients (Chute & Bell, 1956). The various depart- 
ments were to grow into large bureaucracies so that 
today there are 950 officers supervising over 90,000 
probationers in Massachusetts (Camp & Camp, 1989). 


Factors Affecting Probation’s Evolution 


By combining the elements of suspension of punish- 
ment, personal care, and supervision, probation owes 
its origin less to legal doctrines than to social needs 
emerging from practical experience (Grunhut, 1948, p. 
298). It was not believed that with this combination of 
services the client would become a pillar of the com- 
munity, but rather it was hoped everyone involved 
would be concerned with the isolated and immediate 
problems of an individual living in a rapidly changing 
society, as America was at the end of the 19th century 
and the beginning of the 20th century (Mills, 1964, p. 
96). 

The evolution of probation can be understood by 
considering major societal changes, the influence of 
the values offered by the Enlightenment, the quality 
of life found in Boston in the 1840's, the growth of the 
bureaucracy, and the professionalism of the Progres- 
sive movement. 

Before the institutionalization of probation, it was 
necessary for the right social conditions to prevail. 
Emile Durkheim may have considered probation an 
inevitable outcome of the organic solidarity found in 
modern society. Durkheim argued that the intensity 
of punishment diminished as society evolved from the 
mechanical to the organic form. Simple societies resort 
to severe measures because the intensity of the collec- 
tive conscience sees any violation of a law as similar 
to violating an important religious precept. 

The offended sentiments in advanced societies are 
less demanding and occupy a less prominent place in 
social life. Modern organic societies are morally di- 
verse and possess a system of shared beliefs which 
emphasizes the value of individuality, freedom, dig- 
nity, reason, tolerance, and diversity. The tone and 
quality of the sentiments found in a society dominated 
by organic solidarity invite reflection and rational 
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ethical consideration. Ultimately, Durkheim claims, 
upon reflection imprisonment would be considered 
anachronistic with the new moral conscience (Durk- 
heim, 1983). As society moves from the mechanical to 
the organic form, it needs also to develop a set of 
principles to guide it along. These were provided by 
the Enlightenment. 

The Enlightenment was co-extensive with the 18th 
century, beginning with the Glorious Revolution and 
ending with the defeat of post-revolutionary France in 
1815. In North America, it influenced the debate sur- 
rounding the American Revolution and various social 
and political issues that came after independence. The 
Enlightenment was important for probation in three 
ways: it gave a voice to philosophers who promoted a 
new conception of man; it required a reconsideration 
of the notion of justice; and it provided a basis for 
considering various social reforms of that time. 

The Enlightenment provided a new set of values 
recognizing the innate dignity of the individual (Mar- 
tindale, 1981, p. 35). Montesquieu (1988, pp. 37-38), a 
French political philosopher who lived from 1689 to 
1755, believed that with moderate governments, con- 
viction alone offered sufficient punishment, and, thus, 
it did not require much force and severity. Beccaria 
(1963), another important figure in the Enlighten- 
ment, argued that punishments should be chosen so 
as to make the biggest impression on the person but 
also to have the least torment on the body. He proposed 
that it is far more important to have certainty of 
punishment than severity of punishment. His ideas 
were taken up by reform legislators across Europe and 
North America. 

These humanists were optimists, confident in the 
abilities of human reason to solve the problems of 
humanity’s destiny. Society to them was not for the 
ends of individuals, but their instrument. Institutions 
were made for people, not people for institutions (Mar- 
tindale, 1981, p. 37). The Enlightenment also called 
for restricting the rights of the state and emphasizing 
the rights of the individual (Timasheff, 1941b, p. 294). 
By 1800, a significant body of opinion was ready to 
support penal measures that reflected the sense of 
equality among people, the worth of the individual, 
and the rights of all men to fair and equal treatment 
before the court (Beattie, 1986). The people demanded 
justice in accordance with the crime committed and 
without regard to social standing or privilege (Chute 
& Bell, 1956, p. 7). 

Under the pressure of the Enlightenment, earlier 
forms of punishments gave way to more formal, ra- 
tional approaches which emphasized uniformity, pro- 
portionality, equality of law, and the strict application 
of rules. What had once been seen, however, as the 
proper method of application of justice was now only 


a few years later considered scandalous and unjust 
(Garland, 1990, p. 206). The Enlightenment inter- 
rupted the movement towards probation which could 
be observed during the previous centuries. A reaction 
against the extreme individualism, egalitarianism, 
and formalism in law represented in the Enlighten- 
ment was necessary before probation could be redis- 
covered (Timasheff, 1941b, p. 295). If, during the 
earlier centuries, the development of probation was 
checked by the lack of humanitarian concerns, during 
the period of Enlightenment, despite expressing broad 
humane interest, probation could not develop because 
of a lack of understanding of the need for individual- 
ized punishment attainable through judicial discre- 
tion (Timasheff, 1941b, p. 295). 

Cultural patterns concerning justice and punish- 
ment have changed over time and have exerted a 
direct influence on patterns of punishment (Garland, 
1990, pp. 201-202). When historians talk of the cul- 
tural patterns which have influenced penal policy, 
religion and humanitarianism are often given ample 
attention. This was particularly true of the evangelical 
reformers of the 18th and 19th centuries whose relig- 
ious convictions and humanitarian sensibilities 
tended to play a crucial part in the reformative process 
and encouraged the shift from institution based to 
probationary sentences (Garland, 1990, p. 203). 

The Protestant passion for reform was insatiable. It 
searched for every public vice, every secret blemish. It 
was not “reform” as we think of it today—a strenuously 
secular, liberal spirit of social improvement—but 
rather it was full of redemptive ardor. Its referent was 
the Protestant Reformation and then, of course, the 
world (Smith, 1981, p. 686). Various cultural patterns 
which emphasized the reforming influence of religion 
and humanitarianism were clearly evident at the time 
Augustus lived in Boston. 

Human resistance to change gave way to the desire 
to convert dreams of the American Enlightenment to 
reality (Fox, 1970, p. 1188). The 1830's and 1840’s were 
remarkable for New England’s economic growth, cul- 
tural flowering, and great reform movements. In fact, 
in the 1840's, major institutions were established in 
many parts of the country. For example, at this time 
the Smithsonian Institution came into existence in 
Washington, DC, and the Philharmonic Orchestra was 
founded in New York City. 

Boston made an attempt to create a city without 
vice, lawlessness, and disease (Green, 1967, p. 41). 
Prior to 1840, it had no slums and remarkably little 
crime. The picture had altered by 1845 when a wave 
of immigration hit the city and brought with it slums 
(Green, 1967, pp. 44-45). Intemperance, poverty, 
criminality, and immorality were all thought to be 
associated with aliens. The penal system concerned 
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itself with the question of how to handle these poor. 
Snaring immigrants in the law enforcement process was 
a reaffirmation of traditional values (Fox, 1970, p. 1202). 
However, not all Bostonians held this view. 

True to their Puritan traditions, some Bostonians 
experienced a deep sense of “social responsibility.” Those 
people felt entrusted with the destiny of the alien, so- 
cially, and educationally underprivileged (Green, 1967, 
p. 46). But practically, and in general, the people of 
Boston believed in the infinite capacity of human nature 
(Green, 1967, p. 43). The colonialization of America was 
itself a reform movement, undertaken with a firm belief 
in man’s ability to bring about earthly progress (Fox, 
1970, p. 1188). 

Intellectual ferment in New England increased with 
the rise of Transcendentalism which stimulated de- 
mands for many kinds of social reform (Green, 1967, p. 
42). Transcendentalism was particularly popular be- 
cause it attacked tenets imposed by authority and urged 
Americans to stop bowing down to European learning 
and to strike out on their own (Alden, 1963, p. 330). It 
was a liberating philosophy which broke up old ortho- 
doxies (Hofstadter, 1992, p. 33). Bostonians took up the 
challenge and created, experimented with, and reformed 
institutions dealing with religion, philosophy, education, 
and literature. By 1835 the “New England Renaissance” 
became the era of Poe, Emerson, Hawthorne, Melville, 
Thoreau, and Audubon (Alden, 1963, p. 329). 

In the 1840’s another reform called for sympathy for 
the lowest classes. The most prominent peculiarity of 
this movement was the displacement of religious con- 
siderations with an emphasis on the practical needs of 
the person (Brace, 1961, pp. 114-115). The leaders of 
this movement included Horace Mann, Dorothy Dix, 
Theodore Parker, and William Lloyd Garrison, just to 
name a few (Alden, 1963, p. 329). These reformers 
focused on the abolition of slavery, the temperance 
movement, the movement to abolish capital punish- 
ment, the abolition of imprisonment for debt, the pro- 
vision of prisoners’ aid, the women’s movement, the 
mental health reform movement, and the prison re- 
form movement (Chute & Bell, 1956; Alden, 1963; 
Smith, 1981). 

John Augustus must have been influenced by the 
same social movements as these other important fig- 
ures. Augustus’ interests included membership not 
only in temperance societies, but in antislavery and 
moral reform groups as well (Chute & Bell, 1956, p. 
39). He belonged to all of the reform societies and to 
all denominations including the Methodists, Univer- 
salists, Baptists, and Unitarians, but he considered 
himself nonsectarian (Chute & Bell, 1956, p. 43). How- 
ever, much of his work was motivated by the religious 
impulse to rescue the sinner (Chute & Bell, 1956, p. 
49). In many ways Augustus was a man of his times. 
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After the initial stages of development, when proba- 
tion relied on a system of volunteers, it moved into the 
institutional phase where it developed a series of 
professional ideologies used to justify its existence. 
These ideologies reflected the bureaucratic growth of 
the institution as well as the growth of influence of the 
social sciences. 

Stinchcombe (1965) suggests that the capacity of a 
population to develop organizations is determined by 
such factors as widespread literacy, specialized school- 
ing, urbanization, a money economy, political revolu- 
tion, and density of social life. Eisenstadt (1958) and 
Parsons (1966) go further by including increased role 
and institutional differentiation, allocation of roles by 
universalistic achievement rather than particularistic 
ascriptive criteria, and increased disagreement 
among societal groups concerning the priority of goals, 
together with increased competition among them for 
resources. A bureaucracy also needs resources, includ- 
ing trained professionals, the power to direct these 
resources, and the support of an environment willing 
to promote the emergence of organizations (Scott, 
1981, pp. 138-139). Ultimately, the process needs to be 
rationalized. 

Probation developed as a rational-legal system for 
handling large numbers of clients. Laws determined 
who was subject to probation, who could be employed 
as an officer, what the officer could do with the client, 
and how the officer would relate to other officers in his 
department. From the beginning an incredibly frag- 
mented probation system existed which varied greatly 
from one court to another. It is believed that in the first 
days of probation the need to organize a rational 
system for administering services was an important 
force behind the drive to systematize probation. The 
structure of the organization is consciously designed 
according to rational principles. Discipline at work is 
assured by a set of rules which try to maximize pro- 
ductivity by carefully considering the means to 
achieve certain ends (Mouzelis, 1969, pp. 18-19). 

The bureaucracy evolves out of the actions of char- 
ismatic figures such as John Augustus (Mouzelis, 
1969). Weber’s concept of the historic movement and 
its trend toward increasing rationalization creates 
tension between charisma, representing the creative, 
spontaneous forces of society, and routine, the drive 
toward organizational conformity. 

Charismatic leaders, such as Augustus, constituted 
a revolutionary force. In critical moments, when social 
institutions such as the courts become too rigid and 
unfit to meet dramatic social changes, the charismatic 
leader upsets the established order and opens up a 
new way of life. But the victory of charisma over 
routine is never definitive. Charisma ends with coop- 
tation and routinization. Thus, when the charismatic 
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leader dies, disciples must resort to a more formal and 
rigid organization in order to preserve and continue 
the movement. In this process, which is so evident in 
probation, we find the spontaneity and creativity of 
the early pioneers replaced by bureaucratic structures 
or by a traditional type of organization, which becomes 
hostile to any new manifestation of charisma and 
creativity (Mouzelis, 1969, pp. 19-20). 

The bureaucracy made the world more rational but 
it did not provide a set of values indicating the direc- 
tion the institution should take us (Mouzelis, 1969, p. 
20). This was achieved by the Progressives who devel- 
oped an agenda for social change which greatly influ- 
enced probation. Discretionary decisionmaking so 
essential to effective administrative practices was 
made easier and carried more authority because of the 
greater understanding of people brought on by the 
development of the social sciences. 

“In modern society, certain cultural themes such as 
the nature of crime and criminals have come to be 
articulated in what is thought of as a ‘scientific’ mode, 
that is to say, as ‘knowledges’ or discourses which 
claim a relationship to the truth” (Garland, 1990, p. 
209). One such misguided theory which received a lot 
of attention was social Darwinism which was popular 
in the United States by 1870 (Hofstadter, 1992, p. 5). 
The social Darwinist took the positivist approach to 
crime and considered the rational element in crime to 
have a reduced significance. Positivism, as taken up 
by Lombroso, postulated that less biologically evolved 
people, except white Anglo-Saxon Protestants, tend to 
commit more crime (Bernard, 1992, p. 85). A chief 
conclusion of supporters of social Darwinism was that 
the functions of the state should be kept to the mini- 
mum (Hofstadter, 1992, p. 7). Understandably, the 
view became popular among the power elite (Bernard, 
1992, pp. 84-85). 

Social Darwinism, however, was not destined to 
withstand the scrutiny of further scientific investiga- 
tion. The Progressive movement, as influenced by 
education and research, challenged social Darwinism 
and subsequently greatly influenced probation. The 
emergence of the university in 1870 brought the ex- 
pertise of the social scientist to bear on old social 
problems (Hofstadter, 1955). Many Progressive pro- 
grams were invented by benevolent and philan- 
thropic-minded graduates of university curricula that 
included courses on the “punishment of criminality” 
and “public and private charities” (Rothman, 1980, p. 
46). Many of them shared optimistic theories that at 
once clarified the origins of deviant behavior and 
shaped their efforts to control this behavior (Rothman, 
1980, p. 5). Any real change ultimately called for a 
reconsideration of the effects of the current class struc- 
ture on the client’s condition and would require state 


intervention far beyond what the social Darwinist 
considered necessary. 

The Progressives’ task was to understand the life 
history of each offender and then devise a specific 
remedy (Rothman, 1980, p. 5). The life history was 
understood by employing either the environmentalist 
perspective, which located the problem in the 
wretched milieu, or the psychologist view, which fo- 
cused on the mindset of the person. Both schools 
agreed, nonetheless, that each case had to be analyzed 
and responded to on its own terms, requiring a great 
deal of discretion, and that some offenders were best 
treated in the community—hence the need for proba- 
tion (Rothman, 1980, p. 5). 

The Progressives gave probation the professional 
stature it had been lacking, particularly as it was not 
wholeheartedly accepted by the court and the police 
(Hagan & Leon, 1977). The Progressives utilized the 
discretionary model offered by the medical profession 
(Rothman, 1980, p. 57). Adopting the individualized 
approach strengthened the position of probation vis- 
a-vis other professionals, particularly physicians, who 
were also in the process of seeking professional status 
ascendence. A record of unfettered discretion led to 
abuses and the need for further reforms, which were 
only recognized in the 1960’s. 

The success of the Progressives was limited in that 
the promise of the new social sciences proved to be 
incomplete. And while the reforms and practices sup- 
ported by the Progressives have been heavily criti- 
cized, they, nonetheless, provided a means for 
developing a focal point of consistent action permitting 
the testing of new and valuable ideas. 


Conclusion 


This article explains the forces which influenced a 
major shift in forms of punishment. This process be- 
gan with a change in the concept of the offender, 
particularly as represented in the cultural forms 
which expressed society’s regard for offenders. 

Probation was made possible when the dignity and 
equality of the individual were recognized during the 
Enlightenment, when it became possible to argue that 
horrific punishments were unnecessary to prevent 
future crime. With this recognition, each individual 
assumed a new importance, and when combined with 
discretionary decisionmaking, they could provide help 
to people in meeting their practical requirements for 
everyday existence. 

John Augustus was a man who in many ways re- 
flected the excitement of his times when major social 
movements were simmering in New England. Power- 
ful social, political, and religious forces were operating 
then and later, which shaped probation during its 
early years. As a result of these pressures it is possible 


> 
7 
= 


72 FEDERAL PROBATION 


to believe that if John Augustus had not provided his 
assistance, eventually, someone else would have done 
so. Probation was springing up not only in Boston but 
at the same time in England and on the continent 
(Timasheff, 1941a). It was a time greatly influenced 
by the Enlightenment, humanitarian and religious 
ideals, and a rekindling of interest in the practical 
problems of humanity and less on the saving of the 
person’s soul. John Augustus was certainly someone 
special by today’s standards but not unique for his 
time. 

Probation was carried forward by the disciples of 
Augustus, volunteers, and eventually paid probation 
officers. Probation came to take on the characteristics 
of a bureaucracy, particularly the rational-legal struc- 
ture, a factor which has taken on great importance 
today. 

The Progressives provided the professional ideolo- 
gies and scientific expertise which promoted proba- 
tion’s professional standing and acceptance. While the 
Progressives may not have been entirely successful in 
meeting their goals, they nonetheless set the tone for 
the individual treatment of offenders who possessed 
certain rights and capabilities. 

Today, we have witnessed a shift from humane con- 
cerns to matters dominated by bureaucratic interests, 
and to a new point where technological considerations 
are beginning to compete with the bureaucracy for 
primacy in the probation officer’s world. For many 
officers, the organization-technology connection fur- 
ther puts the client out of the picture, a notion that 
would undoubtedly have caused John Augustus great 
concern were he alive today. 
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OME TIME ago, I addressed a meeting of 

mental health workers in Kansas City, Mis- 

souri. The audience contained staff members 
of the Federal prison system and representatives of 
the U.S. Disciplinary Barracks at Fort Leaven- 
worth.’ 

My talk was entitled “Reinventing Offender Reha- 
bilitation.” I said that I thought we might be at the 
inception of a renewed thrust in correctional rehabili- 
tation, inspired by the influx of drug-related offenders 
in most systems and by a philosophy of peremptory 
programming that is becoming popular. This fact, com- 
bined with increments in proportions of disturbed of- 
fenders in prisons, has made mental health work more 
relevant than it has been for some time. But rehabili- 
tative endeavors have been relevant before, and I sug- 
gested that one must attend to an eclectic dictum that 
says that those who ignore history are fated to reinvent 
the wheel. 


I then regaled the mental health workers in the 
audience with a war story, drawn from a period I spent 
defending the beaches of San Diego against anyone 
who might have decided to invade us. Beside single- 
handedly winning this war, I recalled that I had the 
distinction of being the only sailor in the Navy with a 
Ph.D., though there were other draftees in my unit 
with advanced degrees. This fact made it incumbent on 
the Navy to provide us intellectuals with proper stimu- 
lation, and they organized two educational field trips 
for our group. One consisted of a day on a wooden mine 
sweeper, where I discovered that mine sweepers make 
you very seasick. The second expedition was a trip to 
the Naval Retraining Command, Camp Elliott. Time 
magazine visited Camp Elliott at the time we did (July 
25, 1955) and described it as “high wire fences (that) 
take in 40 square miles of desert scrublands northeast 
of San Diego, and keep in 885 grey-uniformed men” 
who had violated “one of the hundreds of ‘Rocks and 
Shoals’ (Navy regulations).” They characterized Camp 
Elliott as a “military purgatory” in which marines and 
sailors “run through a routine of work details, forma- 
tions, exercise and orientation lectures.” 


The representatives of Time and our group went to 
Camp Elliott to see what had become known as the 
Camp Elliott Experiment, which was run by J. Dou- 
glas Grant, a creative psychologist. Time wrote that 
Grant was “a burly, six-foot Stanford graduate, with 
an infectuous grin and a saddle-tanned bald head.” 
They forgot to mention that he was a former football 
player and ex-boxer and made a perfect martini. 


News of the Future 


By Hans Tocu 
Distinguished Professor of Criminal Justice, State University of New York at Albany 


But our group did not get to see Doug Grant. After 
the usual welcome by a braided officer, we were hosted 
by a Marine sergeant. The sergeant was on Doug 
Grant’s staff. He worked with court-martialled offend- 
ers, some of whom were also on Doug Grant’s staff. The 
sergeants spent 6 to 9 weeks eating, sleeping, working, 
recreating, and frequently meeting with offenders in 
closed Living Groups of 20. Each group had a consult- 
ing psychologist, who worked with the men individu- 
ally and in group sessions. 

I had not envisaged anything like this happening in 
the military—or, for that matter, in prisons. But the 
psychiatrist Maxwell Jones had heard of it. He wrote 
about Camp Elliott that 

The introduction of a role for prisoners (or psychiatric patients) 

which involves active collaboration with trained staff personnel 

in an attempt to better social understanding and circumstances 

(or treatment) is the distinctive quality of a therapeutic commu- 

nity. The prisoners (or patients) now become actively involved in 

studies and tasks usually limited to trained personnel; and in the 


process renounce the more passive recipient role of the conven- 
tional prison (or hospital). 


For Max Jones to say that the Navy had therapeutic 
communities was the equivalent of the Pope certifying 
a person as a Catholic. But the Camp Elliott Experi- 
ment was innovative in many ways. Its therapeutic 
communities were distinctive in their definition of 
social learning. Doug Grant wrote that his Living 
Groups were “an attempt to create in a correctional 
situation a program which would produce in the sub- 
jects a challenging uncomfortableness without rigidi- 
fying panic.” The uncomfortableness would arise from 
having to deal with others in a close, intimate setting 
in which everything was up for scrutiny. The scrutiny 
would be more intensive than in most therapeutic 
communities. The Experiment was committed to the 
concept of self-study and to systematic inquiry, includ- 
ing research. Inmates studied their personalities and 
those of other inmates. Custody studied custody. 
Grant reported that 

Three times a week, three professional members of the staff meet 

separately with three maximum security groups (which include 

all maximum security prisoners), for an hour and a half discus- 
sion. The custodial staff are included in these discussion groups. 

Once a week the maximum security custodial staff meet with the 

three professional staff members and a research representative 

for self-inquiry discussions concerning their maximum custody 
work. 

Herbert Quay’s classification scheme, which is still 
used in the Federal system and in Navy brigs, was 
influenced by Camp Elliott. Grant’s group evolved a 
differential treatment approach. This approach was 
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transactional in emphasis. Inmates were classified by 
the sort of interventions they could tolerate and bene- 
fit from, treatment staff (including nonprofessional 
treatment staff) by the sort of approach they felt 
comfortable using and were good at using. This made 
it possible to pair intervention agents and targets in 
ways that were effective and congruent with the in- 
mate’s stage of development. The inmate who needed 
structure and benevolent control got structure and 
benevolent control. The high-anxiety, conflict-ridden 
inmate got all the empathy and insightful exploration 
he could use. Grant referred to the drill sergeants who 
had that sort of capability as “junior psychiatrists.” 
The behavior modifiers he called “coaches. ” 

Camp Elliott was an exciting place, and those who 
worked there found it exciting because they learned a 
great deal and felt they were making a difference. Over 
half of the Camp Elliott graduates were successfully 
restored to duty. This outcome is particularly valued 
in wartime. Between 1940 and 1950, 15 disciplinary 
barracks were in operation at one time or another. In 
1942, rehabilitation centers were established in nine 
service commands. Between 1940 and 1946, 84,245 
new commitments arrived in these institutions; of the 
70,000 who graduated by 1946, 42,373 were restored 
to duty—the equivalent of three infantry divisions.° In 
my day, Camp Elliott could man two large aircraft 
carriers with a 9-year cohort of its alumnae.® The 
military took rehabilitation very seriously because— 
as John Morris Gray put it—“manpower was our most 
precious resource during the war years, and every 
possible effort was expended to rehabilitate the maxi- 
mum number of general prisoners.” 

Studies showed that military corrections could point 
to dramatic successes, in the aggregate and in individ- 
ual cases. Gray contacted unit commanders and re- 
ceived many rave reviews. Most of these were 
standard military commendations, but some were en- 
comia to rehabilitation. One officer, for example, de- 
scribed a soldier as “an excellent example of aman who 
has rehabilitated himself through his own determina- 
tion.” He might have added, “with a little help from 
dedicated staff.” 

The Navy did not take us on a field trip to a Federal 
correctional facility, but I have made such trips on my 
own. I have encountered several Camp Elliotts review- 
ing the history of the Bureau—places like FCI Mor- 
gantown, FCI Butner, FCI Lexington, and FCI Fort 
Worth. Other institutions—even Marion—have had 
moments in the sun. 

Of course, the histories of military corrections and 
the Federal prison system have been linked. The first 
Federal prison was the United States Penitentiary at 
Leavenworth, which physically occupied the grounds 
of Fort Leavenworth, on loan from the Army. This 
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happened in 1895, and in the late twenties the feds 
repossessed Fort Leavenworth and used it to hold 
narcotics offenders. They also built two specialized 
reformatories, one for women (in Alderson, West Vir- 
ginia) and one for youthful offenders (in Chillicothe, 
Ohio). Both targeted institutions emphasized rehabili- 
tation and education and thus presaged the preemi- 
nence that the “feds” subsequently achieved in 
offender rehabilitation. 

The formula that evolved was a marvelous one: 
classify the prisoners in treatment-relevant terms and 
sort them into homogeneous enclaves that would be 
run by teams of congruent staff members. In each 
enclave, offenders would present comparable prob- 
lems: some could be predatory men, for instance, and 
others, vulnerable. Inmates with special needs would 
be accommodated with tailor-made regimes, including 
specialized services. The staff teams would have 
autonomy to evolve and exercise professional exper- 
tise in working with their clients. They would get to 
know their inmates, and each other. They would be 
supported by modern resources, such as vocational 
and training facilities. 

A rehabilitation-related mistake that was admitted 
by the Bureau of Prisons was the infamous START 
program, which “started” at the Medical Center for 
Federal Prisoners in Springfield in September 1972. 
START was supposed to be a retraining program for 
incorrigible prisoners. Such an intervention would 
have been a tremendous exercise if the inmates had 
been enlisted in a Camp Elliott-type self-study pro- 
gram designed to extricate them from self-defeating 
contests with obdurate disciplinary tribunals, and 
from continued deprivation. But the START program 
relied on assignment to a compliance-oriented regime. 
It rested on the assumption (spelled out in a working 
paper) that participation must be forced, that 

A voluntary program could be expected to be used by those 

prisoners who find themselves distressed by their situation, not 


by those who are causing extreme distress to others but are little 
inconvenienced themselves. 


Distress to others and distress to self are compatible 
presenting conditions, and we now know that we must 
recognize that they can be conjointly addressed in a 
civilized conception of management.” 

And ours is assumed to be the Age of Management 
in corrections. No conceptual shift has been better 
advertised than the transmutation of corrections 
agencies from a rehabilitation-oriented philosophy to 
a management-oriented one. A discussion of this shift 
occurred at a 1991 conference on the history of the 
Bureau of Prisons.'' This landmark conference fea- 
tured a panel of directors of BOP, who were asked to 
discuss the end of the reputedly anachronistic “medi- 
cal model.” Director Alexander—whose model it sup- 
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posedly was—pointed out that “I never heard it called 
the Medical Model until after I retired. We simply 
called it ’training/management classification.” Direc- 
tor Carlson—who presided over the demise of the 
alleged model—talked of the discovery “that we in 
corrections could not coerce change,” and said 

we could facilitate change, certainly, and we had that obligation. 
But somehow the notion had escaped many people that we just 
could not force people to change their behavior. ... We can offer 
assistance and guidance, and we can provide programs, but it is 
up to the individual offender himself or herself to take advantage 
of those programs if they are to have any meaningful impact on 
their lives. 

J. Michael Quinlan added that “the responsibility of 
corrections agencies is to provide solid programs,” but 
“prisoners have a responsibility, too” and “the prisoner 
is going to make the ultimate decisions when he or she 
is released.” 

If leaders of the so-called corrections transmutation 
can talk this way, it is hard to see what the revolution 
might have consisted of, since there are few rehabili- 
tators (other than the progenitors of START) who have 
seen their job as “coercing change,” and offender reha- 
bilitators who think they are in the disease-curing 
business exist largely in sociology texts. As a final 
piece of irony, we are moving across the country in 
directions opposite to those advertised. Prisoner pro- 
gram involvements such as drug education, remedial 
reading, and work assignments are increasingly being 
tied to peremptory incentives, which constrain pris- 
oner voluntariness. 

Given these facts, did we have a sea change in 
corrections, as advertised? Had we deleted offender 
change as our goal? If we did this, is the pendulum now 


swinging back again? Has the time come for new 
adventures, such as Morgantown and Lexington—for 
new Camp Elliotts? For the sake of staff and inmates 
in the system, I hope the answer will be affirmative. 
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Looking at the Law 


By Davin N. ADAIR, JR. 


Assistant General Counsel, Administrative Office of the United States Courts 


Discovery of Probation Officer Files 

T WAS probably inevitable in the Federal sen- 

tencing guidelines system that counsel would 

begin to seek access to the files and records that 
United States probation officers collect in the course 
of writing presentence reports. Under old law sen- 
tencing, where the presentence report included a 
prosecutor’s and a defendant’s version of the offense 
and the determination of facts did not lead inexora- 
bly to a particular sentence, the probation officer’s 
factfinding process did not seem particularly impor- 
tant. The guidelines sentencing system, however, is 
so dependent upon the factual circumstances of the 
offense and the offender that one of the few ways to 
affect the ultimate sentence is to try to influence the 
court’s determination of the facts. For counsel who 
lack evidence to counter the factual statements in 
the presentence report, the probation officer’s files 
are a tempting potential source of a means to attack 
those statements. 

There are strong policy reasons as well as legal 
precedents, however, supporting the protection of pro- 
bation officer files and records. For the same reasons 
that the presentence report is protected from disclo- 
sure for purposes other than sentencing, the informa- 
tion collected in the course of preparing the report, but 
not used in the report, must be protected from disclo- 
sure in all but the most extraordinary circumstances. 

The presentence report is intended to provide the 
court with a wide range of information to assist in 
sentencing. The report must be as complete as possible 
and include as much relevant information as the pro- 
bation officer can obtain. Pursuant to statute, “[nJo 
limitation shall be placed on the information concern- 
ing the background, character, and conduct of a person 
convicted of an offense which a court of the United 
States may receive and consider for the purpose of 
imposing an appropriate sentence.” 18 U.S.C. § 3661. 

The Second Circuit, in the course of determining 
that the presentence report should not be disclosed 
outside the sentencing process, described the informa- 
tion contained in the report: 

The report normally contains information from a variety of 

sources. These include the defendant himself, members of his 

family, cooperating public and private welfare agencies, employ- 
ers, and others who know the defendant. There are no formal 
limitations on the contents of the presentence reports. The re- 
strictions of the Federal Rules of Evidence with respect to trial 
evidence are not applicable. ... Thus, the report may well contain 
hearsay statements that are not subject to cross-examination, .. . 


or information bearing no relationship to the crime for which the 
defendant is to be sentenced. 
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United States v. Charmer Industries, Inc., 711 F.2d 
1164, 1170-71 (2d Cir. 1983). 

This information must be protected from unnecessary 
disclosure. In addition, information obtained from law 
enforcement agencies may disclose sources of that infor- 
mation. The disclosure of certain kinds of information 
could result in harm to the defendant or to third parties. 
And information from doctors or psychologists may in- 
clude diagnostic opinions that should not be disclosed. 
Probation officers also obtain much information by as- 
suring sources that the information will be used only in 
the presentence report and only for sentencing and 
related purposes.’ 

In order to collect all of this information, the investi- 
gation process may involve gathering a great deal of 
information from a number of different sources. Natu- 
rally, much of this information is not included in the 
report. The officer culls through all of the information 
collected to prepare a relevant, coherent, and substanti- 
ated report, which is disclosed to the court and the 
parties and which is subject to review and challenge by 
the parties. 

To assure candor and the free flow of information to 
the court through the probation officer, it is absolutely 
essential that the probation officer not be subject to 
the routine disclosure of information gathered in 
preparation of the presentence report. Forcing disclo- 
sure of raw investigatory data, such as the prosecu- 
tor’s reports that contain victim and witness 
addresses as well as sources and the notes of discur- 
sive interviews with codefendants, family members, 
and others, could cripple the officer’s ability to perform 
this function. The availability of this information be- 
yond the probation officer would very likely result in 
the sources of the information limiting or denying 
access. Without access to this type of information, the 
presentence report could necessarily be abbreviated 
and less than complete. The preliminary sentencing 
guideline applications, which Rule 32 (c)(2)(B) re- 
quires to be included in the report, could not always 
be accurate. Without a complete and accurate presen- 
tence report, and with challenges to the probation 
officer’s investigatory procedures, sentencing hear- 
ings would necessarily become more protracted and 
complex. 

It is for similar reasons that the content, timing, and 
disclosure of presentence reports are strictly control- 
led by 18 U.S.C. § 8552(a) and (d) and F. R. Crim. P. 32(c). 
Section 3552(a) provides that the probation officer “shall 
make a presentence investigation” and “report the re- 
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sults of the investigation to the court.” Rule 32(cX2) 
sets out the scope of the report and requires that it 
contain information about the history and charac- 
teristics of the defendant, including prior criminal 
record, financial conditions, applicable sentencing 
guidelines, and such other information as the court 
may require. Disclosure of the report is controlled by 
Section 3552(d) and Rule 32(c\(3), which require that 
the report be provided to the defendant and the defen- 
dant’s counsel at least 10 days prior to sentencing. 

The disclosure requirements of Rule 32 have been 
repeatedly reviewed and amended. See Notes of the 
Advisory Committee on Rules to the 1989 Amendments. 
Prior to 1966, there was no provision for the disclosure 
of the presentence report, and the Supreme Court, in 
Williams v. New York, 337 U.S. 241 (1949), held that it 
was not a violation of due process to rely on a report 
without giving the defendant an opportunity to rebut the 
report. See also Williams v. Oklahoma, 358 U.S. 576 
(1959). In 1966, Rule 32 was amended to specifically 
permit disclosure of the report, but until 1974, there was 
no requirement of disclosure. Rule 32 was again 
amended in 1983 to provide that disclosure of the report 
be made sufficiently in advance of sentencing to ensure 
that the parties have adequate time to meaningfully 
review it. That amendment also required that disclosure 
be made both to defendant and his counsel. 

Finally, in recognition that the guideline sentencing 
system required increased access to the report by the 
parties, the rule was amended in 1989 to permit coun- 
sel and the defendant to retain a copy of the report. 
The Judicial Conference of the United States is ex- 
pected to approve, at its September 1993 meeting, a 
number of amendments to Rule 32, including an 
amendment that would require disclosure of the pro- 
bation officer’s sentencing recommendation unless the 
court by local rule, or by order in a specific case, 
provides otherwise. 

Pursuant to Rule 32, the presentence report serves 
as a starting point to the sentencing. The parties have 
a right to challenge the report under Rule 32(c)(3)(A), 
and the court must make findings on any such chal- 
lenges based upon a preponderance of the evidence. 
Otherwise, for all of the reasons discussed above, the 
courts have consistently protected the presentence 
report from disclosure beyond that contemplated by 
Rule 32: 

In order to ensure the availability of as much information as 


possible to assist in sentencing, the courts have generally deter- 
mined that presentencing reports should be held confidential. 


United States v. Charmer Industries, Inc., 711 F.2d at 
1170 (2d Cir. 1983). See also United States v. Moore, 
949 F.2d 68 (2d Cir. 1991), cert. denied, _U.S. _, 112 
S.Ct. 1678 (1992); United States v. Martinello, 556 F.2d 
1215, 1216 (5th Cir. 1977) (per curiam); United States 


v. Cyphers, 553 F.2d 1064, 1068 (7th Cir.), cert. denied, 
434 U.S. 843 (1977); United States v. Dingle, 546 F.2d 
1378, 1380-81 (10th Cir. 1976); United States v. Figur- 
ski, 545 F.2d 389, 391 (4th Cir. 1976); United States v. 
Canniff, 521 F.2d 565, 573 (2d Cir. 1975), cert. den. sub 
nom, Benigno v. United States, 423 U.S. 1059 (1976); 
United States v. Walker, 491 F.2d 236, 238 (9th Cir.), 
cert. den., 416 U.S. 990 (1974); United States v. Dan- 
iels, 319 F. Supp. 1061, 1063-64 (E.D. Ky. 1970); Han- 
cock Brothers, Inc. v Jones, 293 F. Supp. 1229, 1233 
(N.D. Cal. 1968); United States v. Greathouse, 188 F. 
Supp. 765, 766 (M.D. Ala. 1960); United States v. 
Durham, 181 F. Supp. 502 (D.D.C. 1960). 

The evolution of the ruies on disclosure reveals an 
effort to strike a balance between the need for defen- 
dants to review and retain a copy of the report and, at 
the same time, the need of the court to facilitate the 
collection of information by providing for as much 
confidentiality as possible. In this long history of scru- 
tiny of the disclosure provisions of the presentence 
report, the discovery of the probation officer’s notes 
and records was never contemplated. It is the presen- 
tence report that is provided to the court and disclosed 
to the parties, and it is the information in the presen- 
tence report upon which the court relies for sentenc- 
ing. All of the information available to the court upon 
which the court may rely in sentencing is also provided 
to the defendant and his counsel. Materials gathered 
by the probation officer but not reported in the presen- 
tence report, because they are irrelevant, inaccurate, 
redundant, or otherwise inappropriate for inclusion in 
the report, have no role in the sentencing process. 

In seeking access to the probation officer’s files and 
records, therefore, counsel have not relied upon Rule 
32. Instead, counsel have looked to other authorities, 
namely F. R. Crim. P. 16, the Jencks Act (18 U.S.C. 
§ 3500), and Brady v. Maryland, 373 U.S. 83 (1968). 
None of these authorities, however, are applicable to 
probation officers because all of them require limited 
disclosure only of information that is in the hands of 
the prosecution. Rule 16(a) requires the “Government” 
to disclose certain information to the defendant. The 
Jencks Act requires disclosure of any statement “in the 
possession of the United States” of a witness which 
relates to the subject matter as to which the witness 
has testified. 18 U.S.C. § 3500 (b). In Brady v. Mary- 
land, the Supreme Court held that the prosecutor 
must disclose to the defendant any information that 
would tend to exculpate him or reduce the penalty. 

Courts have consistently determined that these 
authorities do not apply to probation officers. In 
United States v. Trevino, 556 F.2d 1265 (5th Cir.), reh. 
denied, 562 F.2d 1258 (5th Cir. 1977), for example, 
defendants sought discovery of a witness’ presentence 
report, which was in the possession of the probation 
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officer.” The court treated the defendants’ motions as 
made pursuant to Brady v. Maryland, the Jencks Act, 
and Rule 16 and determined that none of these 
authorities required disclosure. Although the authori- 
ties refer variously to the “United States” and the 
“Government,” it is clear that the authorities are in- 
tended to require discovery of information in the pos- 
session of the prosecution. The probation officer, the 
court held, is an arm of the court. Probation officers 
are appointed by the court and perform their duties 
under the exclusive direction of the court. They are in 
no way associated with the prosecution. See also 
United States v. Dansker, supra. 

Naturally, the same argument applies to attempts to 
discover the files and records of the probation officer. See 
United States v. Zavala, 839 F.2d 523 (9th Cir.), cert. 
denied, 488 U.S. 831 (1988); United States v. Walker, 
supra; United States v. Ward, 609 F.Supp. 169 (N.D. Ohio 
1985). 

The analysis has not changed in the wake of the 
sentencing guideline system. Although it is clear that the 
sentencing guidelines have changed some of the func- 
tions of the probation officer, these changes have not 
affected the probation officer’s essential role. The proba- 
tion officer continues to be the court’s neutral factfinder. 
The probation officer performs every function from in- 
terviewing the defendant and others to preparing, 
amending, and disclosing the presentence report for the 
court. The sentencing guidelines have not converted the 
probation officer into an agent for the prosecution.® And, 
it is still the presentence report and not the probation 
officer’s files and records that are relevant for sentenc- 
ing. Accordingly, sentencing guidelines do not make the 
probation officers’ files and records any more subject to 
discovery than they were prior to the guidelines. See 
United States v. Jackson, 978 F.2d 903 (5th Cir. 1992), 
cert. denied, _U.S.__, 118 S.Ct. 2429 (1993).' 

There is another authority that could conceivably be 
used in the future to attempt to obtain probation 
officer records. The Supreme Court has approved an 
amendment to Rule 26.2 which makes subparagraph 
(a)-(d) and (f) applicable to Rule 32 and to Rule 32.1 
(revocation of probation and supervised release). Bar- 
ring congressional action, that amendment will go into 
effect December 1, 1993.° The effect of this amendment 
would simply make the Jencks Act requirement for the 
production of witnesses’ statements applicable at sen- 
tencing. The amendment is applicable to witnesses 
called by either party and requires production of wit- 
ness statements in the possession of the party that 
called the witness be produced by that party. On its 
face, therefore, the rule as incorporated into Rule 32 
would not apply to the probation officer, and it was 
certainly not intended to subject the probation officer‘s 
files to discovery by the Government or the defendant. 
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It is possible that a party may attempt to call a 
probation officer as a witness in order to take advan- 
tage of the provisions of the rule. This would be a 
misuse of the rule and should not result in the produc- 
tion of probation officers’ files and records. Calling the 
probation officer as a witness should not convert the 
probation officer’s files from court files to files of either 
party. 

In fact, the probation officer should not be called as 
a witness in any event unless necessary to resolve an 
issue in dispute. The Advisory Committee of the Rules 
of Criminal Procedure, in connection with the 1974 
amendment that required disclosure of the presen- 
tence report, suggested that the requirement would 
not result in protracted sentencing hearings. It indi- 
cated that “it is not intended that the probation officer 
would be subjected to any rigorous examination by 
defense counsel, or that he will even be sworn to 
testify.” Courts have routinely rejected arguments 
that probation officers should be subject to cross- 
examination with respect to the presentence report. 
See United States v. Johnson, 935 F.2d at 49; United 
States v. Gonzales, 765 F.2d 1393 (9th Cir. 1985), cert. 
denied, 474 U.S. 1068 (1986).° 

There may be circumstances, however, in which 
information not included in the presentence report 
must be disclosed to support the court’s determination 
of an issue that is relevant to sentencing. In United 
States v. Wise, 990 F.2d 1545 (10th Cir. 1992), the court 
remanded a case for resentencing to give the defen- 
dant an opportunity to determine the basis upon 
which the probation officer’s recommendation of resti- 
tution was calculated. Despite the defendant’s de- 
tailed objections to the presentence report, no 
information had been presented by either the proba- 
tion officer or the Government to support the proba- 
tion officer’s recommended restitution sentence. The 
district court refused defendant’s request for informa- 
tion that supported the probation officer’s reeommen- 
dation, but adopted the recommendation. The court of 
appeals relied on Rule 32 to hold that a defendant has 
a right to be informed of the factual basis or source of 
information that resulted in the sentence of restitu- 
tion. 

While the holding in Wise has been cited as authority 
to subject probation officer files and records to discov- 
ery, I suggest that the issue in Wise was actually 
procedural. The court should be able to rely on the 
presentence report as accurate unless statements in 
the report are challenged by counsel. Once the attor- 
ney for the Government or the defense counsel chal- 
lenges a factual circumstance in the presentence 
report, a burden of persuasion is created: any mitigat- 
ing factors must be proved by the defendant and any 
aggravating factors proved by the Government. The 
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court must make its decision on the disputed facts, 
most courts have held, by a preponderance of the 
evidence. If the presentence report does not include 
information sufficient to satisfy this burden, the re- 
sponsible party must produce the necessary evidence. 
See United States v. Prescott, 920 F.2d 139 (2d Cir. 
1990); United States v. Wise, 881 F.2d 970, 971-72 (11th 
Cir. 1989). See also discussion in Adair and Slawsky, 
Looking at the Law, 55 Fed. Prob. 58, 60-61 (Dec. 
1991). If neither party produces the evidence, the court 
may decide that the issue will not be considered or may 
determine that relevant information in the possession 
of the probation officer should be disclosed if such 
information exists. In Wise, once the defendant chal- 
lenged the suggested restitution in the presentence 
report, either the Government or the probation officer 
should have produced information to support the 
amount set out in the report. 

Other cases cited in support of the proposition that 
probation officer files should be disclosed to counsel are 
United States v. Burger, 964 F.2d 1065 (10th Cir. 1992), 
cert. denied, __U.S.___ , 113 S.Ct. 1854 (1993), and 
United States v. Curran, 926 F.2d 29 (1st Cir. 1991). Both 
of these cases involve letters written to the court by third 
parties. In Burger, a bank fraud case, letters from the 
Federal Deposit Insurance Corporation and its chair- 
man were used by the probation officer to determine the 
recommended amount of restitution but were not made 
available to the defendant. The court vacated the sen- 
tence, holding that Rule 32 and its requirement that the 
defendant receive the presentence report and have an 
opportunity to comment prior to sentencing was violated 
when the defendant did not have the opportunity to see 
the letters upon which the sentence was partially based. 

In Curran, the letters may or may not have been used 
by the officer or by the court, but the fact that the court 
imposed a sentence higher than that recommended cre- 
ated an appearance that the letters were considered in 
sentencing. The First Circuit relied on its supervisory 
authority to require that when letters are received by the 
court, the court must either disclose those letters or 
indicate on the record that they will not be relied upon 
for sentencing. 

None of these cases offers a basis for routine or 
wholesale disclosure of information gathered by the 
probation officer in the course of preparing the presen- 
tence report. At most, the cases indicate that when a 
specific issue is in dispute, the court intends to rely 
upon the issue in sentencing, and the party defending 
use of the issue does not provide supporting evidence, 
the court should permit disclosure of only that infor- 
mation in the probation officer’s files that would assist 
in the determination of that specific dispute.’ 

Outside of the narrow exception noted here, there is 
clear precedent that the probation officer’s files are not 


subject to discovery. Rule 32 places on the probation 
officer the responsibility to gather factual information 
and give an independent assessment of the sentencing 
guidelines as they apply in the individual case. The 
discoverability of the probation officer’s files and re- 
cords would result in the limiting of the probation 
officer’s access of sources of information, would create 
a burden on the probation office to keep records to 
facilitate discovery, and would result in unnecessary 
and irrelevant issues being raised at sentencing, cre- 
ating protracted sentencing hearings. 


NOTES 


1Officers may, in addition, assure even greater confidentiality. 
Rule 32(c)(3)(A) of the Federal Rules of Criminal Procedure provides 
that information obtained upon a promise of confidentiality, as well 
as diagnostic opinions that might disrupt a program of rehabilita- 
tion and information the disclosure of which might result in harm 
to a third party, may not be disclosed in the presentence report to 
the parties, but that any such information omitted from the report 
be summarized and the summary provided to the defendant, the 
defendant’s counsel, and the attorney for the Government. It is 
unclear that information that is provided to the defendant only in 
summary may be used in sentencing under the sentencing guide- 
lines. Given the guidelines’ reliance on facts, the defendant may 
have a right to full access to those facts if they are to be used in 
sentencing. Such information might be used after sentencing, how- 
ever, for supervision purposes. 


2The court indicated, however, that a presentence report in the 
possession of the prosecutor might be discoverable under the Jencks 
Act. United States v. Trevino, 556 F.2d. at 1271. See also United 
States v. Sasser, 971 F.2d 470, 479-481 (10th Cir. 1992), cert. 
denied, _U.S.__, 113 S.Ct. 1292 (1993). But see United States v. 
Dansker, 537 F.2d 40, 60-61 (3d Cir. 1976), cert. denied, 429 U.S. 
1038 (1977), which held that the Jencks Act did not apply to a 
presentence report in the possession of the prosecutor because the 
prosecutor had access to the presentence report only for limited 
purposes. The holding in Dansker, however, could be affected by the 
amendment to Rule 32 that permits the prosecutor to retain a copy 
of the presentence report. 


34 number of circuits have determined that the probation officer’s 
role in the sentencing guideline system does not violate the separa- 
tion of powers, United States v. Belgard, 894 F.2d 1092 (9th Cir.), 
cert. denied, 498 U.S. 860 (1990); and does not convert the tradi- 
tional communications between the probation officer and the court 
into ex parte communications between a party and the court, United 
States v. Johnson, 935 F.2d 47 (4th Cir), cert. denied,_U.S._, 
112 S.Ct. 609 (1991). 


4One related argument for disclosure has been made in connec- 
tion with guideline sentencing. Defendants have argued that due 
process requires that they be sentenced only on the basis of accurate 
information. Accordingly, defendants should have advance notice of 
any witnesses that the Government intends to call so that defen- 
dants have adequate opportunity to prepare for cross examination. 
The courts have consistently rejected this argument, holding that 
Rule 32 provides sufficient process and that the Government has no 
obligation to notify the defendant of witnesses it intends to call at 
sentencing. United States v. Barrett, 890 F.2d 855 (6th Cir. 1989); 
United States v. Agyemang, 876 F.2d 1264 (7th Cir. 1989); United 
States v. Diaz-Villafanne, 874 F.2d 43 (1st Cir.), cert. denied, 493 
U.S. 862 (1989). These holdings support the view that there is no 
sentencing discovery beyond that specifically required in Rule 32, 
Rule 16, The Jencks Act, and Brady v. Maryland. 
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5At its September 1993 meeting, the Judicial Conference of the 
United States is expected to approve an amendment to Rule 32 that 
would make those provisions of Rule 26.2 applicable to Rule 32. If this 
amendment is approved by the Supreme Court and is not nullified by 
Congress, it will go into effect December 1, 1994. This amendment is 
only a conforming amendment, however, since the recently approved 
amendment to Rule 26.2 will effectively incorporate the Jencks Act 
procedures into the sentencing hearing. 


®4 number of circuits have determined that the right to confronta- 
tion does not apply at sentencing. United States v. Tardiff, 969 F.2d 
1283, 1287 (1st Cir. 1992); United States v. Kikumura, 918 F.2d 1084, 
1102-03 (8d Cir. 1990); United States v. Johnson, supra; United States 
v. Marshall, 910 F.2d 1241, 1244 (5th Cir. 1990), cert. denied, 498 U.S. 
1092 (1991); United States v. Silverman, 976 F.2d 1502 (6th Cir. 1992) 
(en banc), cert. denied, __U.S._, 113 S.Ct. 1595 (1993); United States 
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v. Wise, 976 F.2d 393 (8th Cir. 1992) (en banc), cert. denied, _U.S. _, 
113 S.Ct. 1592 (1993); United States v. Beaulieu, 893 F.2d 1177, 1180 
(10th Cir.); cert. denied, 497 U.S. 1038 (1990). 


"This principle is not unlike that applicable to presentence report 
information sought in connection with proceedings other than the 
sentencing proceeding for which it was prepared. Courts have 
always held, when a defendant asserts that there is a compelling 
need for information in a presentence report, that the court may 
review the report in camera to determine the validity of the claim. 
If there is information that is “absolutely essential for the effective 
presentation of a defense,” such as exculpatory information that 
cannot be obtained elsewhere, the court may order its disclosure. 
United States v. Cyphers, 553 F.2d at 1069. See also United States 
v. Moore, 949 F.2d at 70-72; United States v. Charmer Industries, 
711 F.2d. at 1174. 


BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by JAMES M. SCHLOETTER | 


“Towards a Typology of Homicides on the Basis 
of Personality,” by Miklos Biro et al. (Summer 
1992). The authors studied 112 individuals convicted 
of homicide confined in a penitentiary in Yugoslavia. 
Various diagnostic instruments were applied, includ- 
ing the standardized interview, the MMPI, and the 
Scales of Morality and Aggressiveness. A series of 
demographic, criminological, victimological, sociopa- 
thological, and psychiatric data was gathered by re- 
viewing police files. On the basis of the MMPI profiles, 
the subjects were classified into four groups: psycho- 
sis, hyperaggressive personalities, psychopaths, and 
normal subjects. 

In spite of widely held beliefs that homicides are 
committed by aggressive, antisocial individuals who 
fit into the category of psychopaths, there is consider- 
able evidence that a significant number of murderers 
are not aggressive and are normal in a psychopa- 
thological sense. The researchers in this study tried to 
find among homicide convicts common personality 
characteristics which would help to understand and 
prevent this crime. The authors attempted to discover 
and prove empirically the existence of a group of 
features, habits, and traits that represents manifesta- 
tions of a general personality structure among mur- 
derers, through which they could justify scientifically 
their typological classification. The authors also won- 
dered whether or not it is possible that every murderer 
is a unique personality. 

The largest group of the sample, almost 50 percent, 
consisted of those with hypersensitive aggressive pro- 
files. Such a profile was interpreted as an individual 
having particular difficulties in interpersonal commu- 
nication, who is easily offended, intolerant of frustra- 
tion, prone to impulsiveness and aggressive outbursts, 
and possibly introverted. Such a person will always be 
dissatisfied and disappointed in people and is very 
likely to show paranoid interpretations of social situ- 
ations. Another group showed psychotic profiles, a 
third group showed typical psychopathic profiles, and 
the fourth group, which comprised almost one-third of 
this sample, consisted of subjects with normal MMPI 
profiles. 

The authors looked at numerous factors of homicidal 
acts in relation to personality profiles of the murder- 
ers. Factors consisted of premeditation, previous 
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crime record, aggressiveness, alcoholism, low educa- 
tion level, and aggression. 

After the various factors were analyzed and identi- 
fied, the authors concluded that almost one-third of 
the sample of murderers did not show any element of 
psychopathology. The results obtained enabled a clas- 
sification of the homicide convicts into four types: 
psychotic, hypersensitive, psychopathic, and normal. 
Within the normal group, it was possible to differenti- 
ate a subgroup of over-controlled persons. With re- 
spect to the manifestation of aggression and its role in 
homicide, it could be concluded that manifestations of 
aggression exist as an undoubtedly significant factor 
in psychopaths and hypersensitives. Here, they ap- 
pear as a permanent and pronounced part of the 
personality structure which, along with decreased 
control mechanisms and situational components, re- 
sults in homicide. On the other hand, in the normal 
group, aggression either is not expressed or not 
strongly repressed. Therefore, for this group, the 
authors believe that their aggressive act is of a reac- 
tive nature and is not in accordance with their basic 
personality structure. 

The Effect of Temperature on Crime by Simon 
Field (Summer 1992). Recent reviews of the litera- 
ture on temperature and aggression, and on crime and 
the weather, have indicated an impressive amount of 
evidence which suggests that temperature has a posi- 
tive relation to violent crime and other types of aggres- 
sive behavior. Summing up the evidence that 
temperature is associated with violent crime and other 
aggressive antisocial behavior, authors have deter- 
mined that studies in this area yielded consistent 
results across an amazing range of levels of analysis, 
locales, historical time periods, and other variables. 
The author notes that apart from the criminological 
standards of age and gender, it would be difficult to 
find any other factor which is so consistently corre- 
lated with violent crime. 

There are essentially two types of theories about 
how temperature might induce violent crime. First, 
temperature might induce a direct psychological or 
physiological response in humans in the form of ag- 
gression. The second theory is that temperature af- 
fects aggression because as temperature rises, persons 
go outside of their homes more and are more at risk of 
being victimized. Moreover, when persons are outside 
of their homes, they leave them unguarded, and prop- 
erty offenses may occur. This alternative explanation 
of the relationship of temperature to crime has a 
distinguishing factor in that it suggests that tempera- 
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ture may affect not just violent crime but also other 
types of crime including property offenses. In Britain, 
as domestic air conditioning is very rare, and the 
weather often can be hot, it is a reasonable assump- 
tion that temperature has a positive relationship to 
the amount of time spent outside of the home. 

The author conducted a study, which was based on 
40 years of data in England and Wales, in an attempt 
to develop a relationship between crime and seasonal 
temperature patterns. The preliminary analysis 
showed that personal crime, including violence 
against a person and sexual offenses, displayed a 
strongly seasonal pattern, through summer peaks and 
winter troughs. Violence against a person appeared to 
show an upsurge in July which was the hottest month 
of the year, and December, which was almost certainly 
attributable to Christmas social activities. 

Since temperature is associated with other weather 
factors such as rainfall and sunshine, which may have 
independent effects on crime rate, both rainfall and 
sunshine were included in the analysis in addition to 
temperature. The study did not find a close relation- 
ship between rainfall and levels of crime. 

The findings of the study represent compelling evi- 
dence that temperatures affect the level of most types 
of crime in England and Wales. A strong positive 
relationship between temperature and violent crime 
was confirmed, with a somewhat weaker relationship 
between temperature and property crime. The author 
notes that it should be quite simple for local studies to 
be conducted on this topic as the data are readily 
available at zero cost. 

The author concluded that the main explanation of 
the effect of temperature on crime is because in Eng- 
land and Wales, the higher temperatures cause people 
to spend more time outside of the home. Time spent 
outside the home, in line with routine activity expla- 
nations for crime, has been shown to increase the risk 
of criminal victimization for most types of crime. The 
results suggest that temperature is one of the main 
factors to be taken into account when explaining quar- 
ter to quarter and month to month variations in re- 
corded crime. 


FAMILIES IN SOCIETY 


“The Role of Crisis Centers in Defining and 
Reporting Child Abuse,” by D. Stevenson and E. 
Graverholz (April 1993). Previous studies show that 
calls to hot-line operations generate as many as five 
times as many reports as mandated reporting. This 
article explores the role that crisis centers can play in 
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detecting and reporting child abuse. Data were col- 
lected from a crisis intervention program located in 
the Midwest. Of 11,228 concerns expressed by callers 
to the crisis center in 1988, 177 or less than 1 percent 
pertained to child abuse. Most of these child abuse 
calls were made by women. Children who called were 
usually girls. 

Although the percentage of calls in child abuse con- 
cerns is small, these services provide an important 
function for the general public. 

Nonprofessionals are most apt to use this type of 
service; family and neighbors are reluctant to file 
official reports. Crisis centers help educate persons 
about child abuse and encourage reporting of cases 
that otherwise may not be revealed. 

“Stigma Management: A New Clinical Service,” 
by A. Levy (April 1993). Drawing from the theoreti- 
cal concerns of Erving Goffman, the author describes 
stigma management, a new clinical service designed 
to help clients effectively negotiate social situations in 
which they are likely to be disqualified or excluded. 
This is a rare integration of theory and social work 
practice. 

According to Goffman, stigmatized attributes fall 
into three broad categories: abominations of the body, 
blemishes of individual character, and tribal stigma by 
race, nation, and religion. Related factors are visibility 
and concealability of the attribute and origin and 
responsibility for the stigma. Stigma helps maintain 
boundaries between the larger society and its subsys- 
tems. Shame occurs when individuals perceive their 
personal attributes as being defiled in comparison 
with the wider social definition of normality. 

The practitioner can help clients manage their 
stigma in numerous ways. Disclosure guidance re- 
quires the client and practitioner to review the social 
and psychological consequences of disclosure and non- 
disclosure. Examples from an employee with a history 
of mental illness and a lesbian marketing executive 
are given. Clients are helped to confront and educate 
others concerning their stigma. Stigma management 
is important in empowering clients by helping them to 
negotiate social systems. 

“A Group for Families of Obsessive-Compulsive 
Persons,” by M. Cooper (May 1993). Obsessive- 
compulsive disorder (OCD) places formidable burdens 
on the affected person’s family members. Not only do 
they experience the pain of seeing their loved one 
deteriorate, but they are frequently enticed into par- 
ticipation in strange rituals. This article describes 
group therapy work with families as they struggle to 
cope with this bewildering disorder. 

OCD is considered to have a biological basis. Ano- 
rexia, bulimia, and kleptomania have obsessive- 
compulsive characteristics. Behavioral therapy may 
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be effective in helping clients control their compulsive 
behaviors. The treatment group described in this arti- 
cle consists of couples and friends living with persons 
with OCD. Common concerns are described. The par- 
ents describe themselves as tyrannized by their grown 
children. Through therapy these family members can 
learn to keep from getting enslaved by OCD and to 
take charge of their own lives. 

“Decision Making for Pregnant Adolescents: 
Applying Reasoned Action Theory to Research 
and Treatment,” by N. Cervera (June 1993). What 
are the factors that go into play for a teenager to decide 
to put a child up for adoption? This article examines 
the complex issues involved in teenage decisionmak- 
ing and proposes an empirical model for both research 
and treatment. A survey of the literature reveals the 
key variables in the decision to relinquish or to raise 
the baby include family beliefs about the pregnancy 
and support, the teen’s cognitive development, case- 
worker assessment and intervention, and the adoles- 
cent weighing her options. Currently, only 5 percent of 
all unmarried mothers release their children to unre- 
lated persons for adoption. 

The theory proposed in this article weighs variables 
in reaching a decision. Knowledge of how these vari- 
ables interact can help practitioners and agencies 
assist pregnant teens and develop better counseling 
strategies to ensure that choices are well thought out. 

“Health and Risk Behavior of Urban Adoles- 
cent Males Involved in Pregnancy,” by M. 
Resnick, S. Chambliss, and R.M. Blum (June 
1993). Data were analyzed from a large Minnesota 
school-based survey of thousands of public school stu- 
dents. A random sample of males was studied: those 
who had caused one pregnancy carried to term, those 
who had caused a pregnancy aborted, those who were 
unsure, and a control group of males who had never 
impregnated anyone. There were no significant racial 
variations in risk behaviors. 

Risk behaviors measured were smoking cigarettes, 
using alcohol, having parents with substance abuse 
problems, and using illegal drugs. In short, a signifi- 
cant difference emerged between controls and others 
in the practice of “acting-out behaviors.” Practice im- 
plications are that teen fathers need to be included in 
outreach, prevention, and education programs. Work 
in the area of social competency is recommended. 


PRETRIAL REPORTER 


Reviewed by GEORGE F. MORIARTY, JR. 


The “Research” section of the June 1993 issue of the 
Reporter features a report on a study of the Felony 
DWI Diversion Program operated by the Pre-Trial 


Services Corporation of the Monroe County (Rochester, 
New York) Bar Association. The program provides an 
opportunity for persons charged with a felony DWI 
offense, usually persons with a prior DWI conviction, to 
enter intensive alcohol treatment. Upon successful com- 
pletion, participants are allowed to plead to a misde- 
meanor. 

The evaluation of the program included an examina- 
tion of its effectiveness in reducing recidivism of persons 
who had participated between 1984 and 1987. A com- 
parison was made with program participants from the 
1981-83 period. The study examined the effects of sev- 
eral changes adopted during the interval between the 
two study groups. These changes included an expansion 
of the criteria used for program acceptance, augmenta- 
tion of services, and differing treatment modalities. 

The demographics with respect to participants in 
both timeframes were similar: predominantly male 
(90 percent); white (87 percent); employed (70 per- 
cent); mid-30’s in age; and high school educated. Each 
study group was divided into three subgroups: the 
“favorable group,” consisting of those who successfully 
completed the diversion program; the “unfavorable 
group,” consisting of those whose contract was termi- 
nated unsuccessfully at any time during the diversion 
period; and the “not accepted group,” comprised of two 
sets of defendants—those who were found eligible for 
diversion but chose not to participate and those found 
by the program to be inappropriate candidates. 

Of the 580 participants in the 1981-83 group, over 
half were in the favorable group, 26 percent were in 
the unfavorable group, and 21 percent were in the not 
accepted group. The rearrest rate for the favorable 
group was significantly lower than that for the other 
groups for the first 36 months: 11.1 percent compared 
to 17.6 percent for the unfavorable and 23.2 percent 
for the unaccepted groups. The long-term (9-year) 
followup showed that the lower DWI rearrest rate for 
the favorable group was maintained: 23.1 percent 
comparsd to 31.1 percent for the unfavorable group 
and 34.4 percent for the unaccepted group. 

For the 770 participants in the 1984-87 group, 519 
(67.4 percent) were in the favorable group, 118 (15.3 
percent) were in the unfavorable group, and 133 (17.3 
percent) were in the unaccepted group. Only 9.2 per- 
cent of the favorable group were rearrested within 36 
months of program completion compared to 15.9 per- 
cent of the unfavorable group and 19.4 percent of the 
unaccepted group. (One explanation for the lower 
rates of rearrests across the board for this group was 
the overall drop in DWI arrests during 1985 and 1986 
due to changes in law enforcement practices.) 

Other findings for the 1984-87 study group included: 


¢ Of those rearrested within the 36-month period, it 
took longer for the favorable group to be rearrested 


(20.3 months) than the unfavorable (13.3 months) 
and unaccepted (12.3 months) groups. 


¢ The unfavorable group was significantly younger 
than the favorable and unaccepted groups, and the 
unaccepted group had a lower educational level 
than the favorable group. 


¢ Participant characteristics such as race, gender, 
employment status, and number of previous DWI 
arrests were not associated with likelihood of re- 
arrest. Younger persons in the favorable group, 
however, were found to be more likely to be rear- 
rested. 


e No differences were found in the rearrest rates of 
persons based on treatment types. 


¢ Taking only the unaccepted group and dividing it 
into two subgroups—those rejected by the pro- 
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gram and others for whom either the prosecutor or 
the defendants decided the program was inappro- 
priate—the rearrest rate for the former was nearly 
half (13.7 percent) that of the latter (27.3 percent). 


Based on these findings, the study concluded that 
“for those clients who successfully completed the pro- 
gram, there appears to be a positive effect both on 
reducing post program rearrests and, if rearrested, in 
prolonging the time before the next arrest. The effect 
on reducing rearrests appears to be maintained over 
time.” Moreover, the study recommended that the 
Felony DWI Diversion Program review on a continual 
basis its acceptance criteria and expand “its criteria to 
include those currently excluded for lack of motivation 
or chronic problems. The study shows that the rearrest 
rate for those clients is not so high as to preclude 
participation.” 


The Issue of Race in the Criminal 
Justice System 


Unequal Justice: A Question of Color. By Coramae 
Richey Mann. Bloomington, IN: Indiana University 
Press, 1993. Pp. 301. $35 (cloth); $14.95 (paper). 


While it is not disputed that race plays a role in 
the criminal justice system or that racial dispari- 
ties exist, whether these are representative of ra- 
cism or discrimination remain in contention. In his 
book entitled The Myth of a Racist Criminal Justice 
System, William Wilbanks believes that the crimi- 
nal justice system is not racist because there is 
insufficient evidence to the contrary, even though 
“neither thesis has been proven.” Unequal Justice: 
A Question of Color challenges the very theories 
that traditionally have been produced to explain 
the relationship of race and criminality and race 
and criminal justice decisions. Citing the National 
Minority Advisory Council on Criminal Justice, 
Coramae Richey Mann states that as long as re- 
searchers and scholars adhere to the same perspec- 
tives and use the same approaches to study the 
issue of race in the criminal justice system, they 
will fail to confront “their own contradictions and 
myopia” (p. 10). This book offers a different per- 
spective, a “minority view,” that provides alterna- 
tive analyses and interpretations. 

The minority view, which is not confined to African 
Americans but includes three other major American 
racial minorities—Asian Americans, Native Ameri- 
cans, and Hispanic Americans—applies an histori- 
cal, socioeconomic, and experiential perspective to 
show that racial discrimination is endemic to the 
United States. Moreover, the criminal justice sys- 
tem, according to this view, “by design and imple- 
mentation is maintained to keep them [minorities] 
in that [unequal] status” (p. ix). This is the first book 
to present in such breadth and depth a comparative 
treatment of the experiences—past and present—of 
racial minorities and their relationship to “dispro- 
portionate and unequal criminal justice processing” 
(p. ix). 

The book is divided into two parts; the first ad- 
dresses minorities and crime and the other, the 
response to minority crime. Chapter 1, “Defining 
Race Through the Minority Experience,” besides 
tackling the issue of defining race or ethnicity, traces 
the history of interactions between minorities and 
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the Euro-American majority, which the author states 
is important in order “to understand the plight of 
racial minorities in the American criminal justice 
system” (p. 21). In addition to African and Native 
Americans, the experiences of various minority sub- 
groups are examined, including West Indians, Mexi- 
can Americans, Puerto Ricans, Cubans and other 
Hispanic Americans, Chinese Americans, Japanese 
Americans, Koreans, and other Asian Americans. 
The chapter concludes by disputing the use of sta- 
tistics as the only credible or appropriate measure 
of the existence of racial discrimination. The work 
of Wilbanks in particular is taken to task. His analy- 
sis is described as “critically flawed” because it is 
based on “the selective presentation of data, the 
selective utilization of his findings, unfounded ideo- 
logical statements, and interpretation of fact” (p. 
24). 

In chapter 2, “The Minority ’Crime Problem,” the 
author introduces an alternative perspective on offi- 
cial crime statistics. The mainstream, traditional ap- 
proach to the study of criminality has been to conduct 
comparisons across groups. In doing so, minorities are 
found to be disproportionately involved in crime, par- 
ticularly violent and drug-related crimes, which in 
turn, leads to official responses that “negatively af- 
fected the specific groups toward which such laws were 
directed.” To support this view, Richey Mann cites 
antidrug abuse legislation dating back to the anti- 
Chinese opium laws up to the current drug laws that 
disproportionately affect African and Hispanic Ameri- 
cans (p. xi). According to the author, cross-group com- 
parisons only present one side of the crime picture and, 
therefore, are not reliable measures of propensity for 
criminality. By measuring involvement in crime 
within groups, the author shows that minorities are 
no more inclined to commit crimes, and specifically 
violent or drug crimes, than the majority. The minority 
view holds that the reliance on quantitative methods 
of assessing crime data is unnecessarily restrictive 
and inaccurate. “The neglect of rich qualitative tech- 
niques such as observational, anthropological, anecdo- 
tal, and ethnographic studies in minority communities 
indicates the final major weakness of how types of 
minority crimes are defined, and ultimately recorded,” 
the author concludes (p. 72). 


Chapter 3 examines “Explanations of Minority 
Crime,” particularly involving violent crime. Three 
mainstream theories or explanations for violent 
crime by minorities, especially African Americans, 


Vol. 57, No. 3 


86 FEDERAL PROBATION 


are found in the literature: biogenic, psychogenic, 
and sociogenic. According to these theories, blacks 
have a predilection for violence (biogenic), their 
frustration leads to aggression (psychogenic), and 
there is a subculture of violence in the black commu- 
nity (sociogenic). Once again, the author takes a differ- 
ent approach, a historical view, to explore the exposure to 
violence of each of the minority groups. Richey Mann notes 
that “it is ironic that so many of the explanations of minority 
crime focus on minority violence when American history is 
filled with violence, particularly as directed against its mi- 
norities” (p. 103). 

Part two is divided into three chapters that address the 
major components of the criminal justice system: law 
enforcement, prosecution/adjudication, and corrections. 
In chapter 4, “Law and Its Enforcement Against Minori- 
ties,” the author contends that “not only were ‘special’ laws 
written to control and subjugate minorities, but also, in an 
overreach of the criminal law, an increasing number of 
mundane, non-evil laws were enforced against minorities” 
(p. 182). In her study of legislation that affected minorities 
from the colonial period to the present, the author found 
that minorities have been subject to discrimination in 
virtually all aspects of life, such as employment, housing, 
education, health care, political power, and marriage. 
Examples of the “mundane, non-evil” laws include drunk- 
enness, drug abuse, vagrancy, and prostitution. 

In the second part of the chapter, the author examines 
law enforcers, specifically their demographics as far as 
minority members, recruitment policies, police discretion, 
police personality, police prejudice, police interactions 
with minorities, and minority police officers. Today's head- 
lines about alleged police brutality and excessive use of 
force against minorities and minority mistrust of police 
officers only confirm the instances of police disparate 
treatment of minorities reported in this chapter. 

Chapter 5, “Unequal Justice,” looks at various 
events and actors in the criminal process, including 
bail setting, jury selection, defense counsel, the prose- 
cutor, plea bargaining, indictments, sentencing, and 
probation officers. The author cites studies showing 
that the criminal justice system discriminates against 
minorities: reliance on money bail, especially involv- 
ing private bondsmen, discriminates against the poor, 
in which minorities are overrepresented; minorities 
are disproportionately detained pretrial under the 
Federal preventive detention law; and the traditional 
methods of jury selection, such as using voter or vehi- 
cle registration lists, peremptory challenges, and six- 
man panels, result in underrepresentation of 
minorities on juries. Underfunded public defense serv- 
ices, mandatory minimum sentences, and imposition 
of capital punishment unduly affect minorities. The 
evidence of such disparities leads the author to ask, 
“How many studies will it take to achieve the neces- 
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sary and appropriate policies to alleviate disparate 
treatment of U.S. racial minorities?” (p. 219) 

Nowhere is the disparity between minorities and the 
white majority more evident than in the area of sen- 
tencing. The numbers are startling—1 in 4 young 
black males are in jail, prison, on probation or parole, 
compared to 1 out of 10 comparable Hispanics and 1 
out of 16 whites (p. 221). Minorities comprise half of 
the state prison population, and that percentage is 
increasing. While some of the disproportionate repre- 
sentation of minorities in jails and prisons can be 
explained by their involvement in crime, the author 
discredits this explanation by pointing out its limita- 
tions. Besides the problems of using arrests as a meas- 
ure of crime and other methodological concerns, the 
author states that “each of these research efforts has 
ignored the effects of racial discrimination in a histori- 
cal sense, particularly the influence of economic fac- 
tors on minority crime and incarceration consistently 
espoused by a number of African American and other 
scholars—e.g., the relationship between unemploy- 
ment and imprisonment” (p. 250). 

Every student who majors in criminal justice or a 
related discipline should be exposed to this book, not 
only because it presents a counterpoint to mainstream 
theories and analysis of crime and justice, but it does 
so from a different perspective—the minority view. 
This is important because, to paraphrase Justice 
Harry Blackmun, “in order to get beyond racism, we 
must first take account of race, there is no other way.” 


Washington, DC JOLANTA JUSZKIEWICZ 


Intermediate Sanctions From a 
Practical Standpoint 


Reclaiming Offender Accountability: Intermediate 
Sanctions for Probation and Parole Violators. Edited 
by Edward E. Rhine. Laurel, MD: American Correc- 
tional Association, 1993. Pp. 114. $20. 


This monograph highlights the policies and prac- 
tices of various Federal, state, and local probation and 
parole agencies in addressing probation and parole 
violators. The driving force behind the issue of han- 
dling supervision violators is the recurring prison 
crisis. Prison overcrowding has prompted the early 
release of inmates from many state institutions, trans- 
planting the burden onto community supervision 
agencies. Ensuing increases in revocation rates have 
served only to aggravate the already serious problem 
of prison overcrowding. From a community corrections 
standpoint, the logical response is alternatives to revo- 
cation or intermediate sanctions. 
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In chapter 1, Dale Parent entertains the idea of 
structuring the relative severity of sanctions for ab- 
sconders and violators. He advocates violation re- 
sponse policies that provide swift and certain 
punishment proportional to the seriousness of the 
violation. He cautions that policies should be designed 
to carefully balance control and intervention impera- 
tives to avoid “net widening.” 

Chapters 2 and 3 focus on probation, parole, and 
supervised release violators at the Federal level. 
Chapter 2 spells out the violation guidelines promul- 
gated by the U.S. Sentencing Commission for “new 
law” probation and supervised release cases. The sen- 
tencing guidelines not only provide for revocation 
term guidelines, but intermediate sanctions, which 
can be used to satisfy imprisonment guidelines. 

Several intermediate sanctions projects sanctioned 
by the U. S. Parole Commission are described in chap- 
ter 3. One project, The Community Sanctions Evalu- 
ation Project, is a joint effort by the U.S. Parole 
Commission; U.S Probation, Northern District of 
Texas; Federal Bureau of Prisons; and Sam Houston 
State University. This project, which has five steps of 
increasing sanctioning intensity, represents a clear- 
cut, incremental, sanctioning process for parole viola- 
tors. Although this is an ongoing project, it would be 
interesting to see how many violators actually proceed 
to the fifth phase—full-house restriction. Given the 
net-widening effect of increased monitoring, an of- 
fender who continues to violate might be motivated to 
abscond in response to such stringent sanctions. 

The next three chapters cover the sanctioning poli- 
cies of probation and parole departments in New York, 
Missouri, and Georgia, respectively. The New York 
State Division of Parole has incorporated the practice 
of “differential supervision” into its caseload manage- 
ment policies. The author writes that studies con- 
ducted by the Division have shown that 80 percent of 
the parolees who violate do so in the first 15 months 
under supervision. Therefore, parolees are assigned to 
an intensive caseload for the first 15 months, then 
transferred to a normal caseload. Although the expla- 
nation of differential supervision is descriptive in na- 
ture, I wonder if the 15-month demarcation was 
established arbitrarily or if some type of quantitative 
time-series methodology was employed to establish 
the relative suitability of this particular length of 
time. 

Georgia and Missouri, like New York, have put into 
practice some very innovative methods of supervision 
and intermediate sanctions which should be of special 
interest to correctional administrators who are seek- 
ing new ideas for their own jurisdictions. 

Chapters 6 through 11 make for some very lacklus- 
ter reading as they do little more than describe agency 


procedures. Perhaps the allure of the first five chap- 
ters obscures any sense of ingeniousness found in 
these later chapters. Missing from most of the agency 
policy descriptions are developmental and assessment 
aspects of sanctioning policies, such as: “What consid- 
erations went into developing and implementing the 
policy?” And, “what effect did new sanctioning or su- 
pervision practices have on violation and revocation 
rates?” Addressing these types of questions might 
have resulted in a much more substantive analysis. 

In the final chapter, authors Rhine and Humphries 
advance the idea of linking violations policy with su- 
pervision case management. Since violation sanctions 
can serve to reestablish offender compliance, they 
present a viable means of accomplishing supervision 
goals. Consequently, offender classification systems 
and case management policies ought to be more inclu- 
sive of intermediate sanctions. 

While this book has both strengths and weaknesses, 
its uniqueness is derived from the practical nature of 
its contents. Clearly, practitioners and researchers 
must collaborate on this critical area of community 
corrections to invent and implement better suited 
policies, not only to alleviate crises, but to elicit 
changes in offender behavior as well. In this respect, 
this monograph represents a step in the right direc- 
tion. 


Jackson, Mississippi DARREN GOWEN 


A View of Hopelessness 


Women and Crack-Cocaine. By James A. Inciardi, 
Dorothy Lockwood, and Anne E. Pottieger. New York: 
Macmillan Publishing Company, 1993. Pp. 197. 


Over the years Macmillan Publishing Company has 
produced a number of books as part of its Criminal 
Justice Series, which comprehensively deal with the 
various facets of our system of justice. One of the 17 
books in this series is Women and Crack-Cocaine, a 
scholarly work written by James A. Inciardi, Dorothy 
Lockwood, and Anne E. Pottieger, all of whom are 
associated, in varying capacities, with the Center for 
Drug and Alcohol Studies at the University of Dela- 
ware. The book is a particularly important contribu- 
tion to the literature on drugs and their relationship 
to crime because, of the volumes written on this sub- 
ject, very few deal specifically with women and drugs. 
Not only is this an important book, it is a disturbing 
one as well because it goes beyond the presentation of 
statistical data and a broad overview of the crack- 
cocaine phenomenon in the United States to describe 
graphically, through the use of case studies and inter- 
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views, the chaotic circumstances under which women 
addicted to this imprisoning drug live. 

In the first three chapters the authors provide an his- 
torical perspective of crack-cocaine, present research find- 
ings on women who use this drug, and trace the evolution 
of drug houses from the San Francisco opium dens of the 
19th century to the urban speakeasies and country road- 
houses of the early 1900's and on to the present crack 
houses and shooting galleries. Collectively, these three 
chapters serve as the foundation for the remainder of the 
text. 

Chapter 4, entitled “Prostitution and Crack-House Sex,” 
is devoted to describing the degrading activities of women 
who frequent crack houses, who resort to prostitution in 
an effort to satisfy an insatiable appetite for drugs. Sub- 
jects covered include how business is conducted in crack 
houses and the violence frequently associated with this 
type of enterprise. It is also in this chapter that the authors 
point out the differences between prostitutes who use 
crack and crack users who exchange sex for drugs. 

The next chapter addresses the relationship of crack 
house life with Human Immunodeficiency Virus (HIV) 
and Acquired Immune Deficiency Syndrome (AIDS). Also 
discussed is the association between drug use, with par- 
ticular emphasis on cocaine, and “hypersexual behaviors.” 

Chapter 6, “Women, Crack, and Crime,” provides a 
detailed description of the linkage of drugs and crime. 
Found in this chapter is information relating to the 
initiation of women into drug and crime involvement 
and the crime patterns of female addicts. The research 
findings presented in this chapter tend to support the 
following conclusions: 


e Narcotic users are involved in crime with a greater 
frequency, intensity, diversity, and severity than 
any other law-breaking group; 


¢ Narcotic users represent a large cohort of habitual 
offenders who engage in repeat crimes against 
both property and persons when actively using 
drugs; and 

e Narcotics and cocaine tend to freeze street-drug 
users into criminal careers that are more profound 
and extreme and that endure for longer periods of 
time than they might otherwise have. 


The final chapter or “Epilogue” addresses treatment 
and policy issues for crack-dependent women. Con- 
tained in this portion of the book are a review of the 
characteristics of drug-dependent women, a discus- 
sion of barriers to meaningful treatment for this dis- 
advantaged population, and suggestions on how this 
country’s drug policy should be rethought. Of particu- 
lar interest is the final paragraph of this chapter, 
which offers an escape from the life of hopelessness: 


. .. hard core drug abuse is a response to a series of social and 
psychological disturbances that a supply-reduction/drug enforce- 
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ment strategy could not even begin to ameliorate. On the 
demand-reduction side of the equation, the goal of treatment 
should be “habilitation” rather than “rehabilitation.” Whereas 
rehabilitation emphasizes the return to a way of life previously 
known and perhaps forgotten or rejected, habilitation involves 
the building of a positive self-image, and a person’s socialization 
into a productive and responsible way of life. This would seem to 
be the more positive and humane approach to the growing popu- 
lation of crack-dependent women who have been tossed aside by 
life without money, influence, or hope. 


This text contains three appendices, which should 
be viewed as important components of this effort. 
Appendix A is entitled “Some Considerations on the 
Methods, Dangers, and Ethics of Crack-House Re- 
search.” While not nearly as comprehensive as Bruce 
Jackson’s Fieldwork, it is, nevertheless, a source of 
valuable and instructive information. Appendix B in- 
cludes seven case studies of women who are or were 
actors in the “sex-for-crack industry.” A lengthy glos- 
sary of crack-house jargon comprises appendix C. 

Women and Crack-Cocaine, as evidenced by the 
many references and two indices, is a well researched 
work on a devastating part of American life. It should 
prove of interest to criminal justice practitioners, per- 
sons engaged in the delivery of human services, re- 
searchers, and academicians. This text would be 
excellent supplemental reading for a college course 
which focuses on drugs and crime. 

Huntsville, Texas DAN RICHARD BETO 
Hard Working Youngsters or 

Nazi Thugs? 


American Skinheads: The Criminology and Control 
of Hate Crime. By Mark S. Hamm, Westport, CT: 
Praeger, 1993. Pp. 243. $55. 


Before reading American Skinheads, I believed 
Skinheads were an American creation. I also believed 
the Skinheads were products of broken homes, unem- 
ployed, and proponents of Satanism. Also, I assumed 
that all Skinheads were terrorists and anti-black, 
anti-gay, and anti-Semitic. After reading American 
Skinheads, I found that the above assumptions were 
often wrong, or at least inaccurate. 

Skinhead history is the focal point of the first portion 
of this interesting book. According to the author, the 
Skinheads originally were a London, England, prod- 
uct. American Skinheads began to flourish when the 
American punk scene started after the 1977 Sex Pis- 
tols tour of North America. The punk subculture, 
inherited from London, included behavior that was 
profane, aggressive, and designed to offend everyone. 
The punk subculture also included an interest in Nazi 
Germany. Punks enjoyed shocking everyone with their 
dress, language, and swastikas. 
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The author of American Skinheads explains that indi- 
viduals such as Tom Metzger, former KKK member, and 
Clark Martell, creator of the first American Neo-Nazi 
Skinheads street gang, were instrumental in the creation 
and promotion of Skinhead groups. By the 1980's, Skin- 
heads were located in several states, appeared on national 
talk shows, and had their own unique subculture. 

The Skinhead subculture is the subject of the second 
half of this volume, and the author makes a very interest- 
ing, provocative presentation. The Skinhead subculture is 
depicted as “a modern form of Nazism.” Jews are still the 
target and immigrants are still “mud people” in the Skin- 
head's interpretation of the world. The reader learns that 
there are terrorist Skinheads and nonterrorist Skinheads. 
The terrorist Skinheads advocate overthrowing a “fan- 
tasy-inspired” Zionist Occupied Government (ZOG). Their 
methods are to create violence against blacks, Jews, ho- 
mosexuals, and other disenfranchised people. 

Surprisingly, readers learn that Skinheads are not the 
rebels without a cause they see on 30-second TV shots. 
The author reveals that most Skinheads, in his research, 
are employed, are good workers, and are responsible 
students. Most terrorist Skinheads do not wear tattoos, 
swastikas, or SS badges. Most Skinheads have good rela- 
tionships with their parents and advocate strong family 
ties. On the other hand, they commit violence and other 
illegal acts that cost them their freedom and contribute to 
chaos in their own families. 

This book demands that the reader reconsider some of 
the stereotypes of Skinheads and encourages the reader 
to consider what factors have created these hard-working, 
responsible student thugs. Beer, Tom Metzger, TV talk 
shows, Reaganomics, and White Power rock music are all 
discussed as causes or contributors to the creation of this 
violent subculture in the United States. 

The author offers five recommendations for preventing 
the type of domestic terrorism plied by the Skinheads. He 
advocates the following: 


1. Boycott of White Power rock music. 

2. Litigation against publishers of racist literature. 
3. Conservative gun control legislation. 

4. Standards for responsible media coverage. 

5. More research. 


The hair on a liberal’s back stands up at first glance at 
the recommendations. Three of the five recommenda- 
tions are potential first amendment infringements. 
However, the recommendations are based on the 
author’s apparent belief that the media and music con- 
tribute to the creation and preservation of the Skin- 
head subculture. I was disappointed that the 
recommendation section was limited to a few pages and 
that it heavily implied censorship of freedom of speech. 


To his credit, the author does indicate that the first 
amendment right to freedom of speech is “perhaps 
most sacred of all rights in the constitutional pan- 
theon.” 

One also might question the validity of the conclusions 
drawn from somewhat limited information derived from 
only 36 Skinhead interviews. I would have felt more 
comfortable if the conclusions were based on analysis of 
a much larger group of Skinheads. The author did indi- 
cate that some of the conclusions were also drawn from 
questionnaires sent to several other Skinheads. 

American Skinheads did encourage me to rethink my 
stereotype of Skinheads. I had never previously consid- 
ered them as part of the American mainstream way of 
thinking about family ties, work ethic, and continuing 
education after high school. After reading the book, I felt 
challenged to offer other recommendations to prevent 
and/or control the Skinhead subculture. I now feel that 
I have a better understanding of Skinheads and more 
fear of their potential for violence and growth. I recom- 
mend this book to persons who are working with gangs 
of any type and particularly to those who are working 
with White Supremacist youth. However, I must warn 
that—at $55—the book has a rather steep purchase 
price. 

Edna St. Vincent Millay once said, “It is not true that 
life is one damn thing after another. It’s the same damn 
thing over and over again.” After finishing American 
Skinheads, I had the impression that the author would 
have readers believe that Nazi youth may have returned 
and are now in America. This attempt to contrast the 
American terrorist Skinheads with the Nazi youth is 
persuasive at times but at other times appears to be 
somewhat vague. 

After reading this book, it is obvious that Skinheads 
are entrenched in America but are not necessarily a 
permanent fixture. The author argues that these young 
people are often a creation of their economy or society 
and not necessarily permanent. One also gets the im- 
pression that persuasive law enforcement and chal- 
lenges by the legal community have the potential to 
eliminate these gangs. However, the book also points out 
that the gangs are quite capable of reviving themselves 
with new and different leadership and sometimes differ- 
ent value systems. In short, they may go away, but they 
will return. 


Sacramento, California ROBERT D. BILLINGSLEY 


Establishing a Field of Inquiry 


The Scale of Imprisonment. By Franklin E. Zimring 
and Gordon Hawkins. Chicago: The University of Chi- 
cago Press, 1991. Pp. 222. $29.95. 


| 
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In The Scale of Imprisonment, authors Franklin E. 
Zimring and Gordon Hawkins state clearly that the pur- 
pose of their work is “not to settle a field of inquiry, but to 
help establish one.” They note the tripling in two decades 
of this country’s prison population as the phenomenon 
which necessitates their project, an investigation of what 
they identify as a “political economy of imprisonment.” 
Going beyond traditional discussions of either the purpose 
of punishment or the benefits of imprisonment versus 
other sanctions, this new “field of inquiry” addresses how 
“imprisonment is responsive to social factors and what 
factors determine the amount of imprisonment imposed.” 

The authors have divided the book into two parts. 
Entitled “The Issue of Scale,” part one begins with a review 
and critique of two prominent sociological approaches to 
the “political economy of imprisonment”: the “landmark 
Marxist” interpretation of Rusche and Kirchheimer and 
the Durkheim-inspired “homeostasis hypothesis” of Dr. 
Alfred Blumstein. Zimring and Hawkins then proceed to 
review the works of three social historians, David Roth- 
man, Michel Foucault, and Michael Ignatieff, each of 
whom has examined the social contexts in which the 
penitentiary system was developed, in the United States, 
France, and England, respectively. In contrast to the 
rather abstract academic discussions in chapters 1 and 2, 
in chapter 3 the authors review the evolution of correc- 
tional forecasting techniques. These techniques, they ex- 
plain, were born of necessity within a “culture of 
correctional forecasting,” far removed from the academic 
world. Zimring and Hawkins conclude part one by return- 
ing to theory, beginning with the utilitarianism of Ben- 
tham and proceeding to the economic approach to crime 
and punishment put forward by Gary Becker. While the 
authors leave Bentham and Becker relatively unscathed, 
they shred an attempt by Dr. Edwin Zedlewski to apply a 
strict economic analysis to correctional decisionmaking. 

In part two, entitled “The American Experience,” Zim- 
ring and Hawkins begin by considering the fluctuations 
which have occurred in the American prison population 
since 1950. In one of the book’s most interesting chapters, 
the authors consider five factors which are often linked to 
imprisonment rates: crime rates, political pressures, 
demographic pressures, economic forces, and drug use. 
Zimring and Hawkins effectively display with graphs and 
discussion the absence of a direct causal link between each 
factor cited and imprisonment rates. Particularly inter- 
esting is their discussion of political pressures. Describing 
a “particular ecology of non-accountability” the authors 
state that: 


the responsibility for the administration of criminal sanctions is 
so diffusely distributed throughout the system it is difficult to 
hold particular actors responsible for particular results. 


Zimring and Hawkins then consider regional differ- 
ences in imprisonment rates throughout the United 
States. This is followed by a review of specific criminal 
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justice policies thought to have a direct effect on im- 
prisonment rates, for example, mandatory minimums 
and new prison construction. In chapter 8, the authors 
analyze several mechanisms developed as alterna- 
tives to incarceration: suspended sentences, proba- 
tion and parole, community service orders, and 
community treatment programs. Upon examination, 
each is found to contribute little toward actually re- 
ducing the number of individuals who otherwise would 
have been incarcerated. Indeed, some are found to 
“widen the net of social control.” Zimring and Hawk- 
ins also discuss the cream-skimming tendency of al- 
ternative sanction programs, whereby program 
administrators gravitate toward low-risk partici- 
pants. 

In concluding The Scale of Imprisonment, the authors 
do seem to have established a “field of inquiry.” One 
highlight in the final chapter is the replacement of the 
traditional liberal/conservative dichotomy with a 
supply-side/demand-side approach to determining the 
optimal levels of imprisonment. Another is a convincing 
argument concerning the inefficiencies inherent in 
nearly all correctional systems due to the fact that the 
“unit of government that makes decisions about prison 
population is separate from that which pays the cost 
involved in imprisonment.” Zimring and Hawkins also 
provide a thorough research agenda which serves to 
define the scope of the “political economy of imprison- 
ment,” as well as an 11-page list of references. 

On occasion this otherwise outstanding work falls prey 
to problems often found in scholarly writing. In particu- 
lar, in their effort to handle abstract concepts and mean- 
ing precisely, the authors sometimes use prose that, 
while surely correct, is less than “reader friendly.” Fur- 
thermore, in maintaining their academic detachment, 
the authors seem to forget that the overall crisis which 
gives rise to their discourse involves not sheep or cattle, 
but individuals whose freedom is being den‘2d. For 
example, the authors refer to the mentally in..rm who 
are now crowding local jails as “flotsam and jetsam.” 
These are, however, very minor problems to an otherwise 
very impressive text full of relevant theoretical discus- 
sions and rigorous policy analysis. 

Richmond, Virginia JAY S. WHETZEL 
Fundamentals of Interviewing in 

Criminal Justice 


Interviewing in Criminal Justice. By Robert A. 
Shearer. Acton, MA: Copley Publishing Group, 1993. 
Pp. 200. $19.95. 


Robert Shearer’s new text, Interviewing in Criminal 
Justice, is an important addition to the criminal justice 


YOUR BOOKSHELF ON REVIEW 91 


literature. It is a notable publication because it covers 
a topic that has received very little attention thus far 
in criminal justice. Shearer underscores an important 
point early in the text: “Regardless of where one works 
in the justice system, an essential part of the job is 
interviewing” (p. 1). A crucial challenge for virtually 
anyone working in the system is to develop effective 
communication skills. Yet with the types of situations 
and persons that are often encountered in criminal 
justice, effective communication may be especially 
challenging. This text has been tailored for those who 
work in criminal justice so that they can develop 
communication skills which can be applied in various 
situations. 

The text is divided into three major sections. Early 
in the first section, Shearer emphasizes the impor- 
tance of distinguishing between interviewing, interro- 
gation, and counseling. The reader is then introduced 
to the basic concepts of interviewing. The author 
stresses how imperative interviewing is to get and give 
information, to express and explore feelings, and to 
solve problems—which ultimately prepares the inter- 
viewer to plan for future action. This section also 
provides information about how to prepare for an 
interview and discusses techniques to detect deception 
on the part of the interviewee. Both topics seem im- 
portant in criminal justice, since interviewers often 
spend little or no time preparing for interviews and 
because interviewers must often work with individu- 
als who have a vested interest in being untruthful. The 
author also briefly touches upon a few of the legal and 
ethical aspects of interviewing. Another important 
part of the first section is its discussion about commu- 
nicating with individuals who may have special needs 
in an interview setting. Shearer notes that children, 
the handicapped, persons from other cultures, and 
interviewees under the influence of drugs or alcohol 
all bring unique factors to the interview setting. It is 
critical for interviewers to understand gender, cul- 
tural, and age characteristics. Cultural biases or not 
understanding the complexities of a child’s mind, for 
example, could be detrimental to interview effective- 
ness. The author provides insight on how to under- 
stand and to work effectively in these unique 
situations. 


The second section focuses on the interviewing skills 
model. The primary components of the interviewing 
skills model include understanding, prediction, and ac- 
tion. Shearer demonstrates how to develop these compo- 
nents in order to enhance interview effectiveness. The 
author also notes that by having a basic skills model, the 
interviewer can examine the validity of the interview to 
determine a proper course or direction for an interview. 
One of the benefits of having such a model is that it can 
be used by professionals throughout the criminal justice 


system. This allows one to test, refine, and improve 
the model for future use. 

The final section of the text pertains to specific inter- 
viewing skills. Material is provided on skillfully commu- 
nicating accurate empathy, the use of speed and pacing 
in interviews, and skills in summarization, immediacy, 
concreteness, confrontation, and assertion. Shearer 
pulls all these variables together in the final chapter on 
skills integration. This is an important part of the text 
not only because it illustrates the complexity of inter- 
viewing, but what is more important is that it supplies 
the reader with practical examples of how effective in- 
terviewing requires one to consolidate several different 
interviewing skills. 

In light of the absence of other texts that focus specifi- 
cally on interviewing in criminal justice, it is difficult to 
find fault with Shearer’s work. Instead, the text has 
several apparent strengths. The book is written in a 
“user-friendly” fashion with a minimum of technical 
jargon. Each chapter concludes with a set of study ques- 
tions and some form of practical exercise. An exercise in 
one chapter, for example, teaches interviewers how to 
recognize and avoid using threatening, offensive, or tech- 
nical terms. These types of exercises seem important 
since they provide hands-on learning activities that il- 
lustrate principles discussed in the body of the text. 

This book would be a valuable asset for anyone in 
criminal justice who needs to understand and develop 
effective interviewing skills. The book seems to have 
been written for college undergraduates, but it could also 
be used in training and education programs for practi- 
tioners throughout the system. The book is important 
because although interviewing is an integral part of 
virtually any criminal justice employee's job, current 
literature on this topic is nearly nonexistent in the 
profession. 


Warrensburg, Missouri CRAIG BROYLES 


Reform in the Workplace 


Criminal Justice and the Pursuit of Decency. By 
Andrew Rutherford. New York: Oxford University 
Press, 1993. Pp. 199. $45 (hardcover); $15.95 (soft- 
cover). 


British criminologist Andrew Rutherford, chairman 
of the Howard League for Penal Reform and Reader in 
Law at Southampton University, is the author of Pris- 
ons and the Process of Justice: The Reductionist Chal- 
lenge (William Heinemann, Ltd., 1984) and Growing 
Out of Crime: The New Era (Waterside Press, 1992), 
important studies that examine penal population poli- 
cies in the United Kingdom for adult and juvenile 
offenders over the past several decades. 


\ 
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“Remarkably little is known about the beliefs and 
sentiments that impact upon the work of criminal 
justice practitioners,” Rutherford begins his latest re- 
port, based on 28 interviews with specifically selected 
high-ranking court, police, prison, probation, and 
prosecution officials who have made publicized, or at 
least well known, efforts to progressively reform crimi- 
nal justice practices. 

Through these interviews, Rutherford argues that 
practitioners have had much influence on criminal 
justice policy and that this is generally quite proper. 
“The underlying premise of this book,” he says, is that 
the expression of humane values within criminal jus- 
tice ultimately resides with practitioners. Indeed, in 
the absence of persons adhering to such values, crimi- 
nal justice invariably descends into apathy, and, ulti- 
mately, violence” (p. xii). 

Rutherford puts forth a three-part typology of prac- 
titioner sentiments guided by rationales of “the puni- 
tive degradation of offenders,” management concerns 
of “pragmatism, efficiency, and expediency,” and a 
“cluster of liberal and humanitarian values.” In reality, 
there is often considerable overlap. Moreover, Ruther- 
ford argues that “working ideologies” emerge over 
time: “. . . the relationship between values and a 
person’s work must be regarded as a dynamic and 
developmental process. Personal maturity, profes- 
sional experience, and the broader social and political 
context within which the individual lives are inter- 
woven in the shaping of the working credo” (p. 10). 

The working careers of the “liberal and humanitar- 
ian” practitioners interviewed herein spanned the pe- 
riod from 1960 through the present day (the 
interviews were conducted between November 1988 
and February 1991). Rutherford’s interviews cover 
how these practitioners became involved with crimi- 
nal justice, their early training and professional expe- 
riences, and religious influences. Rutherford places 
these personal data within the context of social and 
political events such as urban riots, prison disturbances, 
law reform changes, and the creation of the Crown 
Prosecution Service which occurred during the time 
period of these careers. He further identifies “critical 
turning points in the development of their working ide- 
ologies,” specific episodes that left their mark on the 
practitioners, causing them to evaluate (or reevaluate) 
personal values and their relationship to work activities 
and orientation. 

Most importantly, Rutherford devotes an entire chap- 
ter to the observations of his interviewees on how they 
not only survived within their agencies but also how they 
were able to prompt change in the process by not alien- 
ating others, by seizing opportunities, and by estab- 
lishing alliances outside of, as well as within, these 
agencies. 
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Rutherford concludes that “survival within the agency 
is merely the precursor for actively undertaking reform” 
(p. 119). He identifies at least two structural prereq- 
uisites necessary for reform (“humanizing justice”) to 
occur: agencies must “formulate purposes that extend 
beyond expediency and survival”; and agencies must 
establish “participatory management that provides for 
innovation and the development of good practice” (pp. 
120-21). Rutherford also grapples with the promise of 
interagency cooperation. 

For practitioners interested in reform, Rutherford 
Says: 
. .. an unusual combination of reflection and action is crucial. This 
reflective action by the practitioner means that day-to-day practice 
is assessed against policy purposes, necessitating that questions 
are continually raised about what is going on. There must exist, 
furthermore, a recognition of the strategic role that practice is able 
to play in shaping policy. An important aspect is adeptness at 
building upon advantages that arise from making the connections 
across criminal justice. An especially effective vehicle for reform 
may be inter-agency collaboration around a specific task. Alliances 
by practitioners across agency boundaries, but also with persons 
and organizations outside the criminal justice arena, are often also 
crucial to successful reform. Breaking down the barriers behind 
which criminal justice agencies operate is one pre-occupation of the 
practitioner as policymaker (pp. 158-59). 


Rutherford’s interviews provide numerous examples 
of this process in action. While these interviews are 
neither concrete case studies nor conclusive empirical 
evidence, they nonetheless suggest areas of research for 
social scientists and program or policy evaluators inter- 
ested in investigating criminal justice reform. For exam- 
ple, practitioners interviewed in this book were largely 
senior personnel. How do, or can, entry or mid-level staff 
affect program and policy change within agencies? One 
can only hope that some of those who read this valuable 
comparative study will be inspired to examine, in some 
depth, this and other behind-the-scene, qualitative as- 
pects of program and policy implementation. Policymak- 
ers can also glean from these interviews insightful 
examples of how criminal justice agents work in the 
context of day-to-day operations. Legislative and other 
from-the-top-down initiatives could well benefit from 
the improved understanding of “how things work” 
offered by these interviews. 


Hillsdale, New York Russ IMMARIGEON 


Reports Received 


Drugs, Crime and the Justice System. Bureau of 
Justice Statistics, Office of Justice Programs, U.S. 
Department of Justice, Washington, DC, December 
1992. Pp. 224. This volume presents an overview of 
how the U.S. justice system combats illegal drugs. It 
focuses on the nature and extent of drug use, the 
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dynamics of the illegal drug business, responses to the 
drug problem, and drugs and the justice system. 


Felony Defendants in Large Urban Counties, 1990. 
Bureau of Justice Statistics, Office of Justice Pro- 
grams, U.S. Department of Justice, Washingion, DC, 
May 1993. Pp. 28. This report provides detail on the 
results of the National Pretrial Reporting Program 
(NPRP) for 1990. Describing those charged with felo- 
nies in the 75 largest counties, the NPRP is designed 
to track prospectively for a year a sample of cases 
through each major decision point, from arrest 
through sentencing, in the criminal justice system. 


National Corrections Reporting Program, 1990. Bu- 
reau of Justice Statistics, Office of Justice Programs, 
U.S. Department of Justice, Washington, DC, May 
1993. Pp. 97. This is the sixth volume in an annual 
series describing in detail the characteristics of persons 
admitted to and released from the prison and parole 
systems in the United States. The report presents data 
gathered from the 1990 National Corrections Report- 
ing Program. 


Summary of the White Paper on Crime, 1992. Re- 
search and Training Institute, Ministry of Justice, 
Tokyo, Japan. Pp. 170. This publication reports on 
crime trends and current concerns regarding the ad- 
ministration of justice in Japan. Topics addressed in- 
clude treatment of offenders, females and crime, and 
juvenile delinquency and treatment. 


Survey of State Prison Inmates, 1991. Bureau of Justice 
Statistics, Office of Justice Programs, U.S. Department of 
Justice, Washington, DC, March 1993. Pp. 34. This publi- 
cation presents the results of interviews with a repre- 
sentative sample of state inmates. Issues addressed 
include inmate characteristics, family characteristics, re- 
cidivism, drug/alcohol use, gang membership, HIV/AIDS, 
sentence/time served, gun possession and use, victims of 
violent inmates, and prison programs. 


Book Received 


Understanding and Preventing Violence. Edited by 
Albert J. Reiss, Jr., and Jeffrey A. Roth. Washington, 
DC: National Academy Press, 1993. Pp. 464. $49.95. 
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Fifty-nine law enforcement officers were killed felo- 
niously in the line of duty during 1992, according to 
figures recently released by the Federal Bureau of 
Investigation. Twenty-six officers were slain during 
arrest situations. Eleven officers were answering dis- 
turbance calls when killed. Nine officers were slain 
while enforcing traffic laws, and seven were killed 
while investigating suspicious persons or circum- 
stances. Three were killed in ambush situations, two 
while handling mentally deranged persons, and one 
while handling a prisoner. Handguns were used in 40 
of the murders, rifles in 9, and shotguns in 2. Nineteen 
officers were wearing body armor at the time of their 
deaths, and 3 were killed with their own weapons. 
Geographically, 27 officers were slain in southern 
states, 13 in western states, 8 in northeastern states, 
6 in midwestern states, and 5 in Puerto Rico. During 
1992 an additional 63 officers lost their lives due to 
accidents occurring during performance of their du- 
ties. 


The U.S. Parole Commission has established an 
award in memory of U.S. Parole Commissioner Victor 
M.F. Reyes, who passed away in December 1992. The 
award will be presented annually to an individual in 
the correctional community (outside of the Parole 
Commission) who exemplifies the highest standards 
of professionalism and spirit of cooperation in helping 
the U.S. Parole Commission fulfill its mission. Nomi- 
nations for the award may be submitted by any Com- 
mission staff member. The first award presentation 
will be made in 1994 at the Commission’s annual 
examiner/analyst conference. 


The National Institute of Justice (NIJ) Tech- 
nology Assistance Program has issued “Police Body 
Armor: Consumer Product List—7th Edition.” The 
47-page publication, dated March 1993, identifies 
body armor models which have been tested by NIJ and 
found to comply with NIJ ballistic resistance stand- 
ards. The body armor manufacturers and their ad- 
dresses and telephone numbers are listed. The 
Consumer Product Lists are updated regularly to re- 
flect new compliance findings. For more information, 
contact the Technology Assessment Program Informa- 
tion Center, Box 6000, Rockville, Maryland 20850; 
telephone: 800-248-2742 or 301-251-5060. 


In a May 1993 National Institute of Justice Re- 
search in Brief, “Evaluating Intensive Supervision 
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Probation/Parole: Results of a Nationwide Experi- 
ment,” RAND researchers Joan Petersilia and Susan 
Turner report on a Bureau of Justice Assistance (BJA) 
demonstration project designed to test the relative 
effectiveness of intensive supervision probation/parole 
(ISP) programs. The jurisdictions selected by BJA for 
participation were asked to design and implement an 
ISP program that was to be funded for 18 to 24 months. 
The resulting 14 programs in nine states ran from 
1986 to 1991 and involved about 2,000 offenders. The 
offenders participating in the ISP experiment were 
compared with a control group of offenders. Among the 
findings were that the ISP programs were effective as 
surveillance and as intermediate sanctions. However, 
as for recidivism, ISP participants were not sub- 
sequently arrested less often, did not have a longer 
time to failure, and were not arrested for less serious 
offenses than were control group members. 


The National Institute on Drug Abuse (NIDA) 
is interested in research on the utility of hair as a 
specimen for the detection of drugs of abuse. The goals 
of NIDA’s hair testing program are to encourage sys- 
tematic research on the use of this type of testing to 
detect drugs of abuse accurately and reliably and to 
develop the necessary procedures and safeguards. The 
purpose is to provide the scientific basis to enable the 
routine use of hair testing in workplace situations, 
epidemiological studies, studies of behavioral effects 
and medical consequences of chronic drug use, mater- 
nal and fetal studies, and other applications. Specific 
areas of interest are pharmacological studies, analyti- 
cal studies, and cost/benefit ratio analyses. For further 
information, contact Rao S. Rapaka or M. Beth Grig- 
son Babecki, Division of Basic Research, National 
Institute on Drug Abuse, Room 10A-31, 5600 Fishers 
Lane, Rockville, Maryland 20857; telephone: 301-443- 
6975. 


The Tenth Annual Correctional Symposium 
will be held December 5-8, 1993, in Lexington, Ken- 
tucky. The theme of the symposium will be “Innovative 
Alternatives in Corrections.” Featured topics will be 
cost containment, management and leadership styles 
and techniques, and sentencing alternatives. For more 
information contact the Training Resource Center, 
Eastern Kentucky University, 217 Perkins Building, 
Richmond, Kentucky 40475-3127; telephone: 606-622- 
6272. 
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